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United States Court of Appeals for the 
District of Columbia 


1 Docket No. 101093 

John D. McCord, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 

Appearances: For Taxpayer: Clark J. Milliron, Esq. 
Urban M. Derkum, C. P. A. 

For Comm’r: Chester A. Gwinn, Esq. 

Docket Entries 


1940 

Jan. 9—Petition received and filed. Taxpayer notified. 
(Fee paid). 

Jan. 9—Copy of petition served on General Counsel. 

Jan. 9—Motion for circuit hearing in Los Angeles, Cali¬ 
fornia, filed by taxpayer. 

Jan. 30—Motion to dismiss filed by General Counsel. (Lack 
of Jurisdiction). 

Feb. 1—Hearing set Feb. 21, 1940 on motion. 

Feb. 5—Motion to require the filing of telegraphic appeal 
filed by taxpayer. (See case for telegraphic ap¬ 
peal). 

Feb. 5—Copy of motion to require the filing of tele¬ 
graphic appeal served on General Counsel. 
Feb. 16—Application for subpoena to H. M. Goundie et al., 
filed by taxpayer. 

Feb. 16—Subpoena duces tecum to H. M. Goundie issued. 
2/17/40 subpoena served. 

Feb. 16—Subpoena duces tecum to Robert C. Tracy issued. 
2/16/40 subpoena served. 

Feb. 16—Subpoena duces tecum to E. H. Holkamp issued. 
2/19/40 subpoena served. 

Feb. 16—Subpoena duces tecum to B. D. Gamble issued. 
2/16/40 subpoena served. 
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Feb. 21—Hearing had before Mr. Smith on motion of re¬ 
spondent to dismiss for lack of jurisdiction (00 
days) and Pet’s motion—Argued, 0. A. V. 

Mar. 1—Transcript of hearing 2/21/40 filed. 

Mar,. 28—Brief in support of motion to dismiss filed by 
taxpayer. 

Apr. 2—Order of dismissal for lack of jurisdiction en¬ 
tered, Charles P. Smith, Div. 5. 

May 24—Petition for review by the United States Court 
of Appeals for the District of Columbia, with 
I assignments of error filed by taxpayer. 

May 24—Proof of service of filing petition for review filed 
by taxpayer. 

2 June 19—Statement of evidence filed by taxpayer. 
June 19—Proof of service of statement of evidence 

filed. 

June 19—Praecipe for record filed by taxpayer, with 
proof of service thereon. 

3 Endorsed: U. S. Board of Tax Appeals Filed Janu- 
arv 9, 1940 

United States Board of Tax Appeals. 

Docket No. 101093 

, John D. McCord, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition 

The above named petitioner hereby petitions for a rede¬ 
termination of the deficiencv set forth bv the Commis- 

• • 

si oner of Internal Revenue in his Notice of Deficiency 
(Bureau Symbols SWD/MM, dated October 10, 1939, and 
signed “Guy T. Helvering, Commissioner, by J. C. Wil- 
mer, Internal Revenue Agent in Charge, Baltimore Di¬ 
vision,” and as the basis of this petition alleges as follows: 

I. 

The petitioner is an individual, a citizen of the United 
States residing in the City of Manila, Commonwealth of 
the Philippine Islands, and has been a resident of the 
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Philippine Islands during the entire period in controversy 
herein. 

n. 

The Notice of Deficiency, a copy of which is attached 
hereto and marked Exhibit “A”, was mailed to the peti¬ 
tioner on October 10, 1939. 

4 in 


The said taxes and deficiencv in controversv are income 
taxes and penalties as follows: 


For the vear 1934 

” ” ” 1935 

” ” ” 1936 

” ” ” 1938 


Tax Penalty 
$3,870.32 $967.58 
703.36 175.84 

3,061.32 765.33 

5,478.57 1,369.64 


and the total amount in controversy is the sum of 
$13,113.57 tax and $3,278.39 penalties, or a total of 
$16,391.96, plus interest. 

IV. 


The determination of the deficiency in tax and penalties 
set forth in said Notice of Deficiency is based upon the 
following errors: 

(a) Respondent erred in determining that there was any 

deficiency in income tax or any penalties in any amount or 

at all in anv of the vears in controversv. 

* * » 

(b) Respondent erred in determining and finding that 
the petitioner had not duly filed his income tax returns as 
provided by law’ for each of the years in controversy, and 
in not finding that the petitioner had duly filed income tax 
returns w’ith the Collector of Internal Revenue at Manila, 
Philippine Islands, for each and all of the years in contro¬ 
versy and duly paid all income taxes due thereon, all 
within the times required by lawr and in accordance with 
the several Revenue Acts, and under the provisions of the 
Revenue Act of 1916 as amended or superseded, as pro¬ 
vided in the several Revenue Acts, and that no other or 

further returns or taxes were due from the peti¬ 
tioner for any of the years involved. 


5 
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(c) Respondent erred in holding that any penalties 
were properly assessable against the petitioner for 
any of the years in controversy and in not holding that 
petitioner’s returns were duly filed as provided by the 
several Revenue laws. 

(d) Respondent erred in not determining that any taxes 
due for the years 1934 and 1935 are now barred from 
assessment by virtue of the provisions of Section 275 (a) 
of the United States Revenue Act of 1934, and by the 
Revenue Act of 1916 as amended and superseded by Sec¬ 
tion 9 (a) of Act 2833 of the Philippine Legislature. 

(e) If the petitioner is required to file any other return 
or pay any other or further tax than the returns filed and 
the taxes paid to the Collector of Internal Revenue at 
Manila, Philippine Islands, then and in that event, the 
respondent erred as follows: 

In determining that the petitioner had a net income sub¬ 
ject to tax in the year 1934 of $35,741.94; in the year 1935 
of $15,413.24: in the year 1936 of $34,099.22: in the year 
1938 of $42,496.55, or in any amount in any of said years. 

(f) Respondent erred in determining that there was in¬ 
come tax due in the year 1934 of $3,870.32; in the year 
1935; of $703.36: in the year 1936 of $3,061.32; and in the 
year 1938 of $5,478.57 or in any amount in any of said 

vears. 

6 (g) Respondent erred in determining that the 

petitioner was subject to a penalty in the year 1934 
of $967.58, in the year 1935 of $175.84, in the year 1936 
$765.33 and in the year 1938 of $1,369.64, or in any amount 
in anv of said vears. 

(h) Respondent erred in not determining that the pe¬ 
titioner was exempt from tax in each of said years under 
the provisions of Section 251 of the Revenue Acts of 1934, 
1936 and 1938. 

(i) Respondent erred in determining that the petitioner 
received any salary from sources in the United States in 
anv of the years in controversy. 

(j) Respondent erred in allowing as a credit against 
any taxes claimed to be due, only the amount of $1066.93 
for the year 1934; the amount of $309.79, for the year 
1935; the amount of $1,482.58 for the year 1936; and* the 
amount of $1,184.46 for the year 1938 on account of income 


JOHN D. MCCOIJD VS. COM MISSIONED OF l XT. REVENUE. 


0 


taxes paid to the Collector of Internal Revenue at Manila, 
Philippine Islands, and in not allowing as a credit against 
any tax due the amount as follows: 


For the vear 1934 

” ” * ” 1935 

” ” ” 1936 

” ” ” 1938 


$1,929.77 

986.22 

2,351.80 

1,721.55 


(k) Respondent erred in determining that the portion of 
the Philippine income tax determined to have been paid 
in the Philippine Islands on earned income not subject to 
tax in the United States under the provisions of Section 
116 (a) of the Revenue Acts of 1934, 1936 and 1938, may 
not be allowed as a credit against any taxes due. and in 

not holding that all of the taxes paid to the Phil - 
7 ippine Islands are deductible from any taxes due 
the United States Government under the provisions 
of Section 131 of the Revenue Acts of 1934, 1936 and 1938. 

(l) Respondent erred in not deducting as a business 
expense in the year 1934 the sum of $10,701.72, and in not 
deducting as expenses incurred by the petitioner in the 
year 1935 the sum of $7,057.02, and in not deducting as an 
expense the sum of $14,750.45 in the year 1938. 

(m) Respondent erred in not deducting the sum of 
$4,500.00 on account of losses sustained by the petitioner 
in the year 1938. 

(n) Respondent erred in not allowing as a deduction the 
sum of $11.50, radio tax paid bv the petitioner in the vear 
1938. 

(o) Respondent erred in holding that the petitioner was 

not a bona fide non resident of the United States during 

all of the time in each of the vears in controversv. 

* • 

(p) Respondent erred in not excluding from the gross 
income of the petitioner, under the provisions of Section 
116(a) of the Revenue Act of 1938, salary earned by the 
petitioner in the year 193S in the amount of $44,750.45. 

(q) If the respondent is correct in his determination that 
the petitioner had any income from salary from sources 
within the United States, then the respondent erred in not 
excluding from gross income salary earned outside of the 
United States in the year 1938 in the amount of at least 
$11,156.60. 
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V. 


The fact upon which the petitioner relies as a basis for 
this petition, are as follows: 

(a) Petitioner is a citizen of the United States, and re¬ 
sided in the Philippine Islands from on or about the year 
1900 continuously until the present, and was a resident of 
the Philippine Islands during all of the years in contro- 
versv herein. 

(b) The petitioner duly filed income tax returns for each 
of the vears from 1934 to 1938 inclusive in controversv, 
within the several times provided by law, with the Collector 
of Internal Revenue at Manila, Philippine Islands, and duly 
paid all taxes found to be due thereon as provided by law 
for each of said years as follows: 


For 

the 

vear 

1934 

n 


i i 

1935 

i i 

a 

a 

1936 

4 i 

i . 

i i 

1938 


1*3,859.54 $ 1,929.77 

1* 1,972.45 $ 986.22 

1* 4,693.59 $ 2,346.80 

1* 3,443.09 $ 1,721.55 


(c) That the petitioner was duly advised by counsel after 
having stated to counsel all of the facts in the case, and is 
still so advised, that no income tax return was required to 
be filed bv him for anv of the years in controversv other 
than the income tax return filed with the Collector of In¬ 
ternal Revenue at Manila, Philippine Islands. That it was 
Die general understanding of Americans residing in the 
Philippine Islands that no other or further return was due 
from them than the return filed with the Collector of In¬ 
ternal Revenue at Manila, Philippine Islands. 

9 (d) That the gross income received by the peti¬ 

tioner in each of the years from 1932 to 193S was as 
follows: 


1932 

Salary Blue Bar Coconut Co. 1* 18,333.33 
Interest on Philippine Elks Bonds 84.00 
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1933 

Salary Blue Bar Coconut Co. I* 1 25,000.00 

Interest on Phil. Elks Bonds 84.00 

1* 25,084.00 $12,542.00 

1934 

Salary Blue Bar Coconut Co. 1* 30,000.00 

Traveling Allowance Blue Bar CC Co. 21,403.44 
Dividends Blue Bar Coconut Co. 55,400.00 


Interest on Phil. Elks Bonds 84.00 


1*106,887.44 $53,443.72 

1935 


Salary Blue Bar Coconut Co. f* 30,000.00 
Traveling Allowance (do) 14,114.04 

Interest on Phil. Elks Bond S4.00 

Dividends on Philippine 

corporations 22,191.00 

Gains on sale of Philippine stocks 335.00 


1936 


1* 66,724.04 $33,362.02 


Salary Biue Bar Coconut Co. 1* 
“ Philippine Dessicated Coconut 
Corporation 

Fees Universal Exploration Mining 
Co. Philippine Islands 
Dividends Blue Bar Coconut Co. 

“ other Philippine cor¬ 
porations 

Interest Phil. Elks Club Bonds 
Profits on sales of stocks 


30,000.00 

15,000.00 

20.00 

22,160.00 

793.00 

77.01 

33,910.04 


1*101,960.05 $50,980.03 



s 
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1937 

Salary Blue Bar Coconut Co. 30,000.00 

“ Philippine Dessicated Coco¬ 
nut Corporation 30,000.00 

Fees Universal Exploration Min. Co. 10.00 

Dividends Philippine corporations 626.93 

Interest 3,393.80 


t* 64,030.75 $32,015.36 

10 1938 

Salary Blue Bar Coconut Co. t* 30,000.00 
“ Philippine Dessicated Coco¬ 
nut Corporation 30,000.00 

Traveling allowance from Blue 

Bar Coconut Company 14,750.45 

Traveling Allowance Philippine 

Dessicated Coconut Corp. 14,750.45 

Interest 38.89 

Dividends from Philippine 

corporations 972.24 


! 90,512.03 $45,256.01 

That all of said income was derived from sources within 
the Philippine Islands. That the amounts received as salary 
and traveling allowance from Blue Bar Coconut Company 
and the Philippine Dessicated Coconut Corporation consti¬ 
tute earned income from the active conduct of the peti¬ 
tioner’s business in the Philippine Islands. 

(e) That during any three-vear period from 1932 to 193S 
inclusive, more than SO# of the petitioner’s gross income 
was from sources within the Philippine Islands, and more 
than 50# of the petitioner’s gross income was from the 
active conduct of business on his own account or as the 
employee of another. 

(f) That in addition to all of the amounts deducted by 
respondent in determining the petitioner’s net income for 
the years 1934, 1935 and 1938, the petitioner expended the 
following amounts on account of traveling expenses; 

1934 $10,701.72 

1935 7,057.02 

1938 14,750.45 
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all of which amounts were ordinary and necessary 

11 expenses incurred and paid by the petitioner during 
said years in connection with his business. 

(g) That in the year 1938 in addition to the amounts al¬ 
lowed by the Commissioner as deductions from his gross 
income, the petitioner expended the sum of $11.50 as a 
radio tax paid to the Government of the Philippine Islands, 
which said amount was not deducted by the Commissioner. 

(h) That in the year 1938 petitioner sustained a loss in 
the amount of $4,000.00 on account of investments made in 
1935 in Monte Cristo Gold Mines Assn., 'which said invest¬ 
ment was determined to be a loss and charged off in the 
year 193S. Petitioner further sustained a loss of $500.00 
on account of investment made in 1935 in Bicol Gold Mines, 
a corporation, which said investment was determined to be 
a loss and was charged off in the year 1938. These amounts, 
totaling $4,500.00, were not deducted by the Commissioner 
of Internal Revenue in determining the net income of the 
petitioner for the year 1938, and the said amounts are prop¬ 
erly deductible in addition to all other amounts deducted 
by the Commissioner, together with the aforesaid expenses 
and taxes, being total additional deductions of $19,261.95 
on account of the items set forth in paragraphs (f) (g) and 
(h) herein. 

(i) That during all of the years in controversy herein 
the petitioner was single, was the head of a family, and 
was engaged in busines in the Philippine Islands. 

There is attached hereto and market Exhibit “B” a copy 
of power of attorney duly executed by the petitioner to 
Clark J. Milliron, authorizing him to prosecute this 

12 petition before the Board of Tax Appeals. 

WHEREFORE, petitioner prays that this Honor¬ 
able Board may hear the proceedings and redetermine said 
alleged deficiency, and upon such redetermination it be held 
that there is no deficiency in income tax of petitioner for 
any of the years in controversy; that the petitioner is not 
liable to file any income tax returns or to pay any tax other 
than those filed with and tax paid to the Collector of Inter¬ 
nal Revenue at Manila, Philippine Islands, and that if the 
petitioner is liable to file any income tax returns or pay 
any tax other than the returns filed and tax paid to the Col¬ 
lector of Internal Revenue that the petitioner had reason- 
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able cause for not filin'? anv return other than that filed with 
the Collector of Internal Revenue at Manila, Philippine Is¬ 
lands and that no penalties whatsoever are properly assess¬ 
able against petitioner. 

Respectfully submitted, 

JOHN D. McCORD, 

Petitioner, 

By CLARK J. MILLIRON, 
Attorney in Fact. 

CLARK J. MILLIRON 
318 Fidelity Building, 

Los Angeles, California. 

Attorney for Petitioner. 

URBAN M. DFRKTTM, C.P.A. 

318 Fidelity Building, 

Los Angeles, California. 

Agent for Petitioner. 

13 State of California 

County of Los Angeles, ss 

Clark J. Milliron, being first duly sworn, deposes and 
says: that he is the attorney for the petitioner John D. 
McCord and that he is duly authorized to represent him 
and,to institute and prosecute these proceedings before the 
Board of Tax Appeals by virtue of a Power of Attorney 
dated December 13, 1030, duly executed by said John D. 
McCord, a copy of which power of attorney is attached 
hereto and marked Exhibit “B”; that said power of at¬ 
torney has never been revoked and is still in full force and 
effect; that said John I). McCord is at present in the Philip¬ 
pine Islands and is therefore unable to verify this petition; 
that all of the facts set forth in the aforesaid petition are 
based upon information and belief based upon the facts 
supplied to affiant by petitioner. 

CLARK J. MILLIRON 

Subscribed and sworn to before me this 5 day of Jan- 
uarv, 1940. 

CHARLSIE GREER 
Notary Public in and for the County 
of Los Angeles, State of California. 

My commission expires: Dec. 14, 1940. 

(Seal) 
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Treasury Department 
Internal Revenue Service 
Office of Internal Revenue Agent in Charge 
Baltimore, Md. 

October 10, 1939. 

Mr. John D. McCord 

P. O. Box 1057 

Manila, Philippine Islands. 

Sir: 

You are advised that the determination of your income 
tax liability for the taxable years ended December 31, 1934, 
1935, 1936 and 1938 discloses a deficiency of $13,113.57 and 
$3,278.39 in penalty as shown in the statement attached. 

In accordance with the provisions of existing internal 
revenue laws, notice is hereby given of the deficiency men¬ 
tioned. 

Within ninety days (not counting Sunday or a legal holi¬ 
day in the District of Columbia as the ninetieth day) from 
the date of the mailing of this letter, you may file a peti¬ 
tion with the United States Board of Tax Appeals for a 
redetermination of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to Internal 
Revenue Agent in Charge, 311 Customs House, Baltimore, 
Maryland for the attention of SND-IT. The signing and 
filing of this form will expedite the closing of your returns 
by permitting an early assessment of the deficiency, and 
will prevent the accumulation of interest, since the interest 
period terminates thirty days after filing the form, or on 
the date assessment is made, whichever is earlier. 

Respectfully, 

GUY T. HELVERING, 
Commissioner 

By J. C. WILMER 
Internal Revenue Agent in 
Charge 

Enclosures: 

Statement 
Form of Waiver. 

SWD/MM 
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15 Statement 

Mr. John D. McCord 
Post Office Box 1057 
Manila, Philippine Islands. 

Tax Liability for the Taxable Years Ended December 31, 


1934, December 

31, 1935, December 31, 1936 and De- 

cember 31, 1938 






Income Tax 



; 

Libialitv 

Assessed 

Deficiency 

Penalty 

1934 

$ 3,870.32 

None 

$ 3,870.32 

$ 967.58 

1935 

703.36 

None 

703.36 

175.84 

1936 

3,061.32 

None 

3,061.32 

765.33 

1938 

5,478.57 

None 

5,478.57 

1,369.64 

Total 

$13,113.57 

None 

$13,113.57 

$3,278.39 


In making this determination of your income tax liability, 
careful consideration has been given to the report of ex¬ 
amination dated June 15, 1939. 

Inasmuch as you failed to file income tax returns within 
the time prescribed by law, 25 per centum of the tax has 
been added thereto in accordance with the provisions of 
Section 291 of the Revenue Acts of 1934, 1936 and 1938 
and Section 406 of the Revenue Act of 1935. 

Since you have not satisfied the conditions of Sections 
251(a)(1) and (3) of the Revenue Acts of 1934, 1936 aud 
1938, respectively, your taxable income for the years 1934, 
1935, 1936, and 1938 is held to include income from all 
sources except earned income excluded under the provi¬ 
sions of sections 116(a) of the Revenue Acts of 1934, 1936 
and 1938. While your salary was received from a foreign 
corporation throughout these years, the portion of such 
salary received in each year has been allocated partly to 
sources within the United States, based upon the number 
of days you spent in the United States, for the purpose of 
determining whether the conditions of sections 251, supra, 
have been satisfied, and also for the purpose of determining 
the .portion of earned income which should be excluded 
under Sections 116(a), supra. See I. T. 2286, V-l Cumu- 
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lative Bulletin (1926), page 53. Further details are set 
forth in Exhibit A attached hereto. 

Taxable Year Ended Deeewber SI . 1934 

Adjustments to Net Income 

Inasmuch as no return was filed, vour taxable net income 
has been determined as follows: 

16 Mr. John D. McCord 

Net income reported (no return filed) None 

Income: 

Salary earned in United States $ 8,309.05 

Interest Elks Club Bonds 42.00 

Foreign corporation dividends— 

Blue Bar Coconut Co. 27,700.00 


Total 

Deductions: 

Interest Paid 
Cedula tax 


$36,051.05 


$308.11 

1.00 309.11 


Net income $35,741.94 

Explanation of Adjustments 

Since it has been determined that you spent 118 days in 
the United States, 118/365 of the total salary received 
from Blue Bar Coconut Company in amount of 1*51,403.44, 
or 1*16,618.10 ($8,309.05), is considered as the amount of 
earned income from sources within the United States. 

A credit has been allowed for Philippine income taxes 
in amount of $1,066.93, computed in accordance with sec¬ 
tion 131 of the Revenue Act of 1934, as follows: 

Philippine Normal Tax Per Cent 

Salary—exempt Sec. 116(a) 1*34,785.34 67.57% 

Salary—taxable 1*16,618.10 

Interest 84.00 


Total taxable 16,702.10 32.43% 


Total gross 


1*51,487.44 100.00% 
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Less: Taxes 1* 618.21 

Interest 625.02 

Personal exemption 6,000.00 7,243.23 


Net income subject to normal tax 1*44,244.21 


Total Philippine Normal Tax at 3% 1* 1,327.33 


Allowable as credit—(32.43% of 

f*l,327.33) 1* 430.58 

17 Mr. John D. McCord 

Philippine Additional Tax Per Cent 

Salary exempt 1*34,785.34 32.74% 

Salary and interest taxable 1*16,702.10 
Dividends 55,400.00 


Total 1*72,102.10 


Less: Interest 
Taxable 


625.02 

71,477.08 


Total 

Less: Taxes 


1*106,262.42 

618.21 


Net income subject to additional tax 1*105,644.21 

Additional tax . 1* 2,532.21 

Allowable as credit (67.26% of 

$2,532.21) 1* 1,703.28 


Normal tax allowable as credit 


430.58 


67.26% 

100 . 00 % 


Philippine income tax allowable as 

credit f* 2,133.86 


1*2,133.86 converted at $0.50 equals $1,066.93 

It is held that the portion of the Philippine income tax 
■which is applicable to earned income from those sources 
which is exempt from tax under section 116(a) may not 
be allowed as a credit against your income tax. See Hub¬ 
bard v. TJ. S., Ct. D. 1224, C. B. 1937-1, page 259. 
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Computation of Tax 


Net income 

Less: Personal exemption 

$35,741.94 

2,500.00 

Balance (surtax net income) 

Less: Earned income credit 

$33,241.94 

830.91 

Net income subject to normal tax 

$32,411.03 

Normal tax at 4% of $32,411.03 

Surtax on 33,241.94 

$ 1.296.44 
3,640.91 

Total tax 

Less: Credit for Philippine income tax 

$ 4,937.25 
1,066.93 

Correct income tax liability 

Income tax assessed 

$ 3,870.32 
None 

Deficiency of income tax 

25% Penalty 

$ 3,870.32 
$ 967.58 


IS Mr. John D. McCord 

Taxable Year Ended December 31. 1935 
Adjustments to Net Income 

Inasmuch as no return was filed, vour taxable net income 
has been determined as follows: 

Net income reported (no return filed) None 

Income: Salary earned in United States $ 4.109.24 

Interest Elks Club Bonds 42.00 

Gain on sale Gold River Mining Co. 

capital stock 167.50 

Dividends foreign corporations— 

Blue Bar Coconut Co. $11,080.00 

Ipo Gold Mines 15.50 $11,095.50 


Total income 
Deductions: 

Cedula tax 


$15,414.24 

1.00 


Net income 


$15,413.24 
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Explanation of Adjustments 

Since it has been determined that you spent 68 days in 
the! United States, 68,365 of the total salary received from 
Blue Bar Coconut Company in amount of 1*44,114.04, or 
1*8,218.48 ($4,109.24) is considered as the amount of earned 
income from sources within the United States. 

A credit has been allowed for Philippine income taxes 
in amount of $309.79, computed in accordance with section 
131 of the Revenue Act of 1934, as follows: 

Philippine Normal Tax: Per cent 

Salary, exempt, Sec. 116(a) 1*35,895.56 80.61% 

Salary, from IT. S. sources 1*8,218.48 
Stock grains 335.00 

Interest 84.00 


Taxable 

Total 

Less: Taxes 

Personal exemption 


8,637.48 19.39% 
1*44,533.04 100.00% 

1*2,254.33 

6,000.00 8,254.33 


Net income subject to normal tax 1*36,278.71 


Normal tax at 3% f* 1,088.36 

Allowable as credit (19.39% of 1*1,088.36)1*211.09 
19 John D. McCord 

Philippine Additional Tax: Per cent 

Salary exempt 1*35,895.56 53.8% 

Salary, interest, stock gains, 

as above 1* S,637.48 

Dividends 22,191.00 


Total taxable 
Total 

Less: Taxes 


30,828.48 46.2% 


1*66,724.04 100.0% 
2,254.33 


Net income subject to additional tax 1*64,469.71 
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Additional tax 1* 884.09 


Allowable as credit (46.2% of P884.09) 1* 408.48 

Normal tax allowable as credit 211.09 


Philippine income tax allowable as 

credit 1* 619.57 

1*619.57 converted at $0.50 equals $309.79 

It is held that the portion of the Philippine income tax 
which is applicable to earned income from those sources 
which is exempt from tax under section 116(a) may not 
be allowed as a credit against your income tax. See Hub¬ 
bard v. U. S., Ct. D. 1224, C. B. 1937-1, page 259. 


Computation of Tax 

Net income $15,413.24 

Less: 

Personal exemption 2,500.00 


Balance (surtax net income) $12,913.24 

Less: 

Earned income credit 410.92 


Net income subject to normal tax $12,502.32 


Normal tax at 4% on $12,502.32 $ 500.09 

Surtax on 12,913.24 513.06 


Total tax $ 1,013.15 

Less: Credit for Philippine income tax 309.79 


Correct income tax liability $ 703.36 

Income tax assessed: None 


Deficiency of income tax $ 703.36 

25% Penalty $ 175.84 
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20 Taxable Year Ended December 31, 1936 

Adjustments to Net Income 

Inasmuch as no return was filed, your taxable net income 
has been determined as follows: 

Net income reported (no return filed) None 

Income: 

Salary earned in United States $5,979.45 

Interest, corporate bonds 38.50 

Dividends, foreign corporations: 

Blue Bar Coconut Co. 

Phil. Dos. Coco. Corp. 
lpo Gold Mines, Inc. 

Benguet Cons. Mining Co. 


Total 

Converted at $0.50 
Gains on sales securities 


Total income 

Deductions: 

Interest Paid 
Cedula tax 

- 350.25 


1*22,160.00 

400.00 

243.00 

150.00 


1*22,953.00 

11,476.50 

16,955.02 


$34,449.47 


$349.25 

1.00 


Net income $34,099.22 

Explanation of Adjustments 

Since it has been determined that you spent 97 days in 
the United States, 97/365 of the total salary received from 
Blue Bar Coconut Company in amount of 1*45,000.00 or 
1*11,958.90 ($5,979.45) is considered as the amount of earned 
income from sources within the United States. 
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Gain is held to have been realized upon the sales of se¬ 
curities, as follows: 


Nature of Property 

Sale Price 

Original Cost 

Atok Mining Co. 

1*8,250.00 

1*2,400.00 

East Mindanao 


1,200.00 

East Mindanao 

5,500.00 

250.00 

Antamok Min. Co. 

3,350.00 

2,850.00 

Universal E. & Min. Co. 

31,608.03 

14,804.00 

San Mauricio Min. Co. 

11,250.00 

5,500.00 

Baguio Gold Min. Co. 

2,600.00 

1,700.00 

Salacot Mining Company 

2,000.00 

1,500.00 


1*64,558.03 

1*30,204.00 

Commissions 


443.99 

Total Cost 


1*30,647.99 


NET GAIN—1*22,910.04 converted 
at $0.50 equals $16,955.02 

21 A credit has been allowed for Philippine income 
taxes in amount of $1,482.58, computed in accordance 
with section 131 of the Revenue Act of 1936, as follows: 

Philippine Normal Tax: PerCent 

Salary—exempt, See. 116(a) 1*33,061.10 41.85% 

Salary—taxable 1*11,958.90 

Interest 77.01 

Stock profits 33,910.04 


Taxable 


45,945.95 58.15% 


Total 


1*79,007.05 100.0% 
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Less: Taxes 
Interest 

Personal exemption 


Income subject to normal tax 

Normal tax at 3% 

Allowable as credit—(58.15% 
of ¥2,192.23) 

Philippine Additional Tax: 
Salary—exempt 
Taxable income as above 
Dividends 


¥1,234.16 

698.50 

4,000.00 

5,932.66 


¥73,074.39 


1*2,192.23 


¥1,274.87 


1*33,061.10 32.43% 


1*45,945.95 

22,953.00 


Total taxable 


68,898.95 67.57% 


Total ¥=101,960.05 100.0% 

Less: Taxes 1*1,234.16 

Interest 698.50 


— 

- 1,932.66 

Subject to additional tax 

¥100,027.39 

Additional tax 

¥2,501.36 

Allowable as credit (67.57% of 
¥2,501.36) 

¥1,690.28 

Normal tax allowable as credit 

1,274.87 

Philippine income tax allowable 
! as credit 

¥2,965.15 

¥2,965.15 converted at $0.50 

$1,482.58 

It is held that the portion of the Philippine income tax 
which is applicable to earned income from those sources 
which is exempt from tax under section 116(a) may not be 
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allowed as a credit against your income tax. 
v. U. S., Ct. D. 1224, C. B. 1937-1, p. 259. 

22 Computation of Tax 

Net income 

Less: 

Personal exemption 

Balance (surtax net income) 

Less: 

Earned income credit 

Net income subject to normal tax 

Normal tax at 4% on $31,001.27 
Surtax on 31,599.22 

Total tax 
Less: 

Credit for Philippine income tax 

Correct income tax liability 
Income tax assessed 

Deficiency of income tax 
25% penalty 


See Hubbard 

$34,099.22 

2,500.00 

$31,599.22 

597.95 

$31,001.27 

$1,240.05 

3,303.85 

$4,543.90 

1,482.58 

$3,061.32 

None 


$3,061.32 

765.33 
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Taxable Year Ended December 31, 1938 

\ Adjustments to Net Income 

Inasmuch as no return was filed, your taxable net income 
has been determined as follows: 

Net income reported (no return filed) None 


Income: 


Salary 

$44,750.45 

Interest 

19.45 

Foreign corporation dividends: 


Engineering Equip. & supply 

1*8.15 

Big 'Wedge Mining 

148.32 

Ipo Gold Mines 

431.77 

Demonstration Gold 

40.00 

Benguet Consolidated 

280.00 

Coco Grove 

64.00 

Total 

1*972.24 

Converted at $0.50 

486.12 

Total income 

$45,256.02 

23 Adjustments to Net Income, 

Continued 

Brought forward—Total income 

$45,256.02 

Deductions: 


Interest 

2,759.47 

Net income 

$42,496.55 


, Explanation of Adjustments 

Since vou were not a nonresident of the United States 
for more than six months during this year, no part of your 
salary may be excluded from gross income. See section 
116(a) of the Revenue Act of 1938. The total amount re¬ 
ceived, 1* 89,500.90 converted at $0.50, or $44,750.45 is there¬ 
fore held to represent taxable income. 

A credit has been allowed for Philippine income taxes in 
amount of $1,184.46, computed in accordance with section 
131 of the Revenue Act of 1938, as follows: 
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Philippine Normal Tax: 


Salary from Philippine sources 

f* 19,616.64 

Interest from Philippine sources 

38.89 

Dividends from Philippine sources 

972.24 

Gross Income from Philippine sources 

P 20,627.77 

Less: Interest 

5,518.94 

Net income from Philippine sources 

1* 15,108.83 

Converted at $0.50 

$7,554.42 

Net income from all sources 

42,496.55 

Proportion net income from Philippine sources 


to total net income (7,554.42/42,496.55) 

17.77% 

Philippine income tax for the year 1938 

f* 3,443.09 

3,443.09 converted at $0.50 

$1,721.55 

Federal income tax for the vear 1938 

• 

6,663.03 

Limitation of credit for Philippine income tax 


(Sec. 131 (b)(1) Revenue Act of 1938) 


17.77% of $6,663.03 

1,184.46 

24 Computation of Tax 


Net income 

$42,496.55 

Less: 


Personal exemption 

2,500.00 

Balance (surtax net income) 

$39,996.55 

Less: 


Earned income credit 

1,400.00 

Balance subject to normal tax 

38,596.55 

Normal tax at 4% on $38,596.55 

1,543.86 

Surtax on 39,996.55 

5,119.17 

Total tax 

$6,663.03 

Less: 


Credit for Philippine income tax 

1,184.46 

Correct income tax liability 

$5,478.57 

Income tax assessed 

None 

Deficiency of income tax 

$5,478.57 

25% Penalty 

1,369.64 
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EXHIBIT A 


GROSS INCOME ANALYSES 



1932 

1933 

1934 

Totals 

32-33-34 

1935 

Totals 

33-34-3o 

1936 

Totals 

34-35-36 

1937 

Totals 

35-36-37 

1938 

Totals 

36-37-38 

Salary 

PI 0,010.03 

P22.G02.74 

P28.588.7G 


P30,577.72 


P29.609.05 


P60,010.00 


P19,616.44 

P99,270.84 

Total Philippine 

Business Gross Income 

PIG,010.93 

P22.G02.74 

P28,588.76 

1*07,202.43 

P30,577.72 

PS 1,769.22 

P29,609.05 

PS8.775.53 

P60,010.00 

P120,196.77 

P19.616.44 

P109,235.49 

Interest Elks bonds 
Dividends 

Gains or. sales securities 

1nterest 

Total Philippine 

Gross Income 

Salary 

84.00 

84.00 

84.00 

55,400.00 


84.00 

22,191.00 

335.00 


77.01 

22,953.00 

33,910.04 


626.93 

3,393.80 


972.24 

38.89 


PI6,094.93 
3,989.07 

P22.G86.74 

2,397.20 

PS4.072.76 

22,814.68 

PI 22,854.43 

P53,187.72 
13,536.32 

P159,947.22 

PS6,549.10 
15,410.95 

P223.809.58 

P64,030.73 

P203,767.55 

P20,627.57 
69,883.56 

P171,207.40 

Total Gross Income 

All Sources 

P20.084.00 

P25.084.00 

P106.8S7.44 

PI 52,055.44 

P66,724.04 

P19S.G95.48 

P101,960.05 

P275.571.53 

P64.030.73 

P232,714.82 

P90,511.13 

P256,501.91 

50 % of Total 

8(»% of Total 




P76,027.72 
PI 21,644.35 


P99.347.74 
PI 58,956.38 


1*137,785.77 
P220,457.22 


P116,357.41 
P186.171.86 


P128,250.96 
P205.201.53 


BEST COPY AVAILABLE 

i 

i 

* i 

I 

from the oriqinai bound volume 
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26 Exhibit “B” 

Power of Attorney 

Know All Men by These Presents: 

That I, John D. McCord, of adult age, single and a resi¬ 
dent of the City of Manila, Commonwealth of the Philip¬ 
pines, hereby make, constitute and appoint Mr. Clark J. 
Milliron, an attorney of Los Angeles, California, as my 
true and lawful attorney, with power of substitution, to 
appear for and represent me in any and all proceedings 
and matters before the Treasury Department of the United 
States Government, the Board of Tax Appeals, and any 
court in the United States, and to prosecute any claim or 
claims for refund of any income tax paid by me, and also 
to take any action that he deems necessary and proper to 
obtain a redetermination of any deficiencies, including in¬ 
terest and penalties, which have been or may be assessed 
against me by the Treasury Department of the United 
States Government under the Federal Income Tax Law 
for the years 1934, 1935, 1936 and 1938, inclusive, and to 
appeal from any ruling of the Treasury Department to the 
Board of Tax Appeals, and from the Board of Tax Ap¬ 
peals to any court having jurisdiction of the matter, and, 
generally, to make, sign and verify, if necessary, all plead¬ 
ings for and on my behalf and do all things and acts neces¬ 
sary, and to sign and execute all documents required in 
obtaining the redetermination of any alleged income taxes 
or of any deficiencies, including interest and penalties, 
either before the said departments of the Government or 
before the courts, as well as in having all questions 

27 in relation to such matters prosecuted and deter¬ 
mined by the courts, hereby giving and granting to 

my said attorney full power to do everything that may be 
necessary to do in relation to the premises, as fully as I 
might or could do if personally present. 

Executed at the City of Manila, Philippines, this 13th 
dav of December, 1939. 

JOHN D. McCORD 

Signed in the 
Presence of: 

RAUL DE LEN 
(Signature not legible) 
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United States of America 

Commonwealth of the Philippines 

City of Manila, ss: 

On this 13th day of December, 1939, personally appeared 
before me, the undersigned Notary Public in and for the 
City of Manila, Philippines, Mr. John D. McCord, known 
to llie to be the same person who signed and executed the 
foregoing power of attorney, and he acknowledged to me 
that he executed the same as his free act and deed for the 
purpose therein expressed. 

EUGENIO ANGELES 
Notary Public 

My commission expires Dec. 31, 1940 

Notarial Register 
No. 76 
Page 16 
Book IX 
Series of 1939 

28 Endorsed: Received Jan 30 1940 U. S. Board 
of Tax Appeals 

Endorsed: United States Board of Tax Appeals Filed 
Jan 30 1940 

United States Board of Tax Appeals 
Docket No. 101093 
John D. McCord, Petitioner. 
v. 

Commissioner of Internal Revenue. Respondent. 
Motion to Dismiss 

Comes now the respondent, by his attorney, J. P. Wen- 
ehel, Chief Counsel, Bureau of Internal Revenue, and re¬ 
spectfully moves this honorable Board to dismiss for lack 
of jurisdiction the petition filed in the above-entitled pro¬ 
ceeding. 

As grounds for such motion it is shown that the notice 
of deficiency was mailed to the taxpayer on October 10, 
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1939, and that the petition was filed on January 9, 1940, 
or more than 90 days thereafter. January 8, 1940, the 90th 
day, was not Sunday or a legal holiday in the District of 
Columbia. 

Wherefore, it is prayed that this motion be granted. 

(sgd) J. P. WENCHEL 

JDH 

Chief Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

JOE D. HUGHES, 

Special Attorney, 

Bureau of Internal Revenue. 

29 Endorsed: Received Feb 5 - 1940 U. S. Board 
of Tax Appeals 

Endorsed: United States Board of Tax Appeals Filed 
Feb 5 -1940 

Copy 

United States Board of Tax Appeals 
Docket No. 101.093. 

John D.McCokd, Petitioner, * 

—vs— 

Commissioner of Internal Revenue, Respondent, 

Motion 

Now conies the petitioner by his attorney, Clark J. Mill- 
iron, and moves the Board that the telegraphic Petition 
filed at Los Angeles, California, on January 8, 1940, and 
delivered to the representative of the Board of Tax Ap¬ 
peals in Washington, D. C., on January 8,1940, be received 
and filed as the Petition in the above entitled action. 

Petitioner further moves that the typewritten Petition 
mailed at Los Angeles, California, on January 6, 1940, by 
air mail, and received by the Clerk of the Board of Tax 
Appeals on January 9, 1940, be received and filed as an 
Amended Petition. 
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This Motion is based upon the following grounds: 

On Saturday, January 6, 1940, counsel for the petitioner 
mailed a typewritten Petition in the above entitled pro¬ 
ceeding, and a Motion to have the proceeding placed on the 
Circuit Calendar at Los Angeles, together with the 

30 required number of copies and the filing fee of $10.00. 
i The said Petition, Motion and filing fee were en¬ 
closed in an envelope addressed to the Clerk, Board of Tax 
Appeals, Washington, D. C., and mailed registered air mail 
special delivery, with the proper postage affixed thereto, 
and were mailed in sufficient time to reach Washington, 
D. C., on January 7, 1940, in the regular course of the air 
mail. 1 Said documents were received by the Clerk of the 
Board of Tax Appeals on January 9, 1940, having been 
delivered by regular mail by reason of the grounding of the 
airplane carrying said documents. Included in said en- 
velopk was a letter addressed to the Clerk, Board of Tax 
Appeals, requesting him to wire counsel for the petitioner, 
collect, immediately upon receipt of the Petition. 

On Monday morning, January 8, 1940, having received 
no telegram from the Clerk, counsel sent a telegram ad¬ 
dressed to the Clerk, Board of Tax Appeals, as follows: 

“January 8, 1940. Clerk, U. S. Board of Tax Appeals, 
Washington, D. C. Wire collect immediately if John D. 
McCord petition filed. Clark J. Milliron.” 

Said message was filed at Los Angeles at 12:14 p. m., Pa¬ 
cific Standard Time (3:14 p. m.. Eastern Standard Time) 
and was received in the office of the Western Union Tele¬ 
graph Company at Washington, D. C., at 3:23 p. m., East¬ 
ern Standard Time. Thereafter the message vras trans¬ 
mitted by the Washington office of the Western Union Tel¬ 
egraph Company over the Government wire to the Board 
of Tax Appeals at 4:04 p. m., Eastern Standard Time. 

Immediately after sending said message on Monday, 
January 8, 1940, counsel for the petitioner inquired and 
was informed that most of the airplanes flying be- 

31 tween Los Angeles and Washington had been 
grounded by reason of severe storms and that air 

mail had probably been forwarded by regular mail. Im¬ 
mediately thereafter counsel prepared a telegraphic Peti¬ 
tion in words and figures as follows, which was filed with 
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the Western Union Telegraph Company at Los Angeles, 
California: 

‘‘January 8, 1940. Clerk, U. S. Board of Tax Appeals, 
Washington, D. C. wish to appeal against assessment 
ninety day letter Commissioner dated October ten nineteen 
thirty-nine, no symbols shown. Years Nineteen thirty four 
Nineteen thirty-five nineteen thirty-six and nineteen thirty- 
eight. Amount claimed income tax deficiency thirteen thou¬ 
sand one hundred thirteen dollars fifty-seven cents, pen¬ 
alty three thousand two hundred seventy-eight dollars 
thirty-nine cents all of which in controversy. Appeal 
made on grounds no other returns taxes or penalties due 
as all returns filed and taxes paid Collector Manila. Also 
exempt under Section two hundred fifty-one Revenue Acts. 
Nineteen thirty-four and nineteen thirty-five taxes barred 
by statute of limitations and income, deductions and credits 
incorrectly determined. Duly executed petition with filing 
fee mailed in time to reach you today with request for 
telegraphic advice of receipt. If said Petition not received 
please accept this appeal as Petition. John D. McCord. 
Telegram—Rush—. Western Union: Please deliver to 
addressee in Washington before 4:30 their time. You may 
make extra charge if necessary. Rush.” 

Said message was filed in the office of the Western Union 
Telegraph Company at Los Angeles, California, at 1:00 
p. m., Pacific Standard Time (4:00 p. m., Eastern Standard 
Time) January 8,1940. The said message was transmitted 
to Washington, and was received at Washington in the 
main office of the Western Union Telegraph Company at 
4:12 p. m., Eastern Standard Time. Thereafter, owing to 
the fact that in transmitting said message the operater 
incorrectly spelled the word “fee” as “fe” in the 
32 message as transmitted to Washington, a correction 
was called for by the operator in Washington and 
the correction by the Los Angeles office was received by 
the Western Union Telegraph office at Washington at 4:24 
p. m.. Eastern Standard Time. 

The W r estern Union Telegraph Company has been in¬ 
structed by the Board of Tax Appeals to deliver all mes¬ 
sages addressed to the Board of Tax Appeals to a Gov¬ 
ernment telegraph wire connected with the building in 


i 
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which the Board of Tax Appeals is located. Said Govern¬ 
ment telegraph wire is operated by employees of the Gov¬ 
ernment. Said telegraph office to which the Western Union 
Telegraph Company is required to deliver all messages ad¬ 
dressed to the Board of Tax Appeals is open regularly 
from 7:30 a. m., to 7:00 p. m., and is authorized to receive 
messages addressed to the Board of Tax Appeals at any 
time within said hours. 

Petitioner is informed and believes that the Government 
wire over which messages to the Board of Tax Appeals are 
required to be delivered is ordinarily busy between 4:00 
and 5:00 p. in., and was busy on January S, 1940, in the 
transmission of messages filed by the Government, which 
said messages have priority over incoming messages; and in 
fact counsel for the petitioner received a Government mes¬ 
sage from the Clerk of the Board of Tax Appeals trans¬ 
mitted over said Government wire and which was trans¬ 
mitted to the office of the Western Union Telegraph Com¬ 
pany at Washington, D. C., at 4:49 p. in., Eastern Standard 
Time, January 8, 1940, immediately preceding the trans- 
i mission to said operator of the aforesaid telegraphic 
33 Petition, which Petition was in the office of the West¬ 
ern Union Telegraph Company at Washington, D. C., 
available and waiting for transmission to the operator on 
said Government wire at 4:30 p. m., Eastern Standard 
Time. 

The aforesaid message was delivered by the Western 
Union Telegraph Company to the representative of the 
Board of Tax Appeals on said Government telegraph wire 
at 4:53 p. in., Eastern Standard Time, January 8, 1940. 

On January 8, 1940, after said telegram had been deliv¬ 
ered over said Government telegraph wire, counsel for the 
petitioner further instructed the Western Union Telegraph 
Company to deliver a copy of the aforesaid telegraphic Pe¬ 
tition to B. D. Gamble, Clerk of the Board of Tax Appeals 
personally, before midnight on January 8, 1940; and there¬ 
after, at 10:53 p. in., on January 8, 1940, a copy of said 
telegraphic petition was delivered to said B. D. Gamble by 
the Western Union Telegraph Company. 

The Board of Tax Appeals has regularly permitted the 
filing of telegraphic petitions, and the aforesaid Petition 
was duly received by the authorized representative of the 
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Board of Tax Appeals within the regular hours established 
for the delivery of telegraphic appeals to the Board of Tax 
Appeals and in the regular manner established by said 
Board, and the same was received on January 8, 1940, and 
within 90 days from the date of the Commissioner’s Notice 
of Deficiency, which said Notice was stated October 10, 

1939, and was mailed either on October 10th or October 
11th, 1939, the exact date of mailing being unkno’wn to 

counsel for the petitioner. 

34 On January 9, 1940, the Clerk of the Board of 
Tax Appeals forwarded to counsel for the petitioner 
an acknowledgement of the receipt of the typewritten Pe¬ 
tition and Motion on January 9, 1940, but no acknowledg¬ 
ment has been received of the telegraphic Petition received 
on January S, 1940. Since the aforesaid telegraphic Peti¬ 
tion was in Washington before 4:30 p. m., on January 8, 

1940, and was duly received by the authorized representa¬ 
tive of the Board of Tax Appeals prior to midnight on 
January 8th, 1940, to wit, at 4:53 p. m., and within the 
established office hours of said Government telegraph of¬ 
fice, and a copy of same was delivered to the Clerk of the 
Board of Tax Appeals prior to midnight on January 8, 
1940, to wit, at 10:53 p. m., January 8th, the said tele¬ 
graphic Petition should be received by the Board of Tax 
Appeals as the Petition, and the typewritten Petition de¬ 
livered on January 9, 1940, should be accepted by the 
Board, as an Amended Petition. 

CLARK J. MILLIRON 
Attorney for Petitioner. 

Address: 

CLARK J. MILLIRON, 

518 Fidelity Building, 

548 South Spring Street, 

Los Angeles, California. 
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35 Endorsed: Received Jan 9 1940 U. S. Board of 
Tax Appeals 

Treasury Department 

‘ Bureau of Internal Revenue 

Telegraph Office 

Form 7951 

Western Union Telegram 
29\v w wyl99 144 1 Extra Rush 

Los Angeles Calif 102p Jan 8 1940 

US Board Tax Appeals 
Washington DC 

Wish to appeal against assessment ninety day letter com¬ 
missioner dated October Ten Nineteen Twenty-nine No 
symbols shown. Years Nineteen Thirty-four Nineteen 
Thirty-five Nineteen Thirty-six and Nineteen Thirty-eight. 
Amount claimed income tax deficiencv thirteen thousand 
one hundred thirteen dollars fifty-seven cents Penalty 
three thousand two hundred seventy-eight dollars thirty- 
nine cents all of which in controversy. Appeal made on 
grounds no other returns taxes or penalties due as all re¬ 
turns filed and taxes paid collector Manila. Also exempt 
under Section two hundred fifty-one revenue acts. Nine¬ 
teen Thirty-four and Nineteen Thirty-five taxes barred by 
statute of limitations and income, deductions and 

36 credits incorrectly determined. Duly executed peti- 
i tion with filing fee mailed in time to reach you today 

with request for telegraphic advice of receipt. If said peti¬ 
tion not received please accept this appeal as petition 

JOHN D McCORD 

453P aa-2 

37 Western Union 

SA104 144 1 Extra Rush—Los Angeles Calif 8 102P 

1940 Jan 8 PM 4:30 

U S Board of Tax Appeals— 

WashDC— 

Wish to appeal against assessment ninety day letter Com¬ 
missioner dated October Ten Nineteen Twenty-nine No 
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symbols shown. Years Nineteen Thirty-four Nineteen 

Thirtv-five Nineteen Thirtv-six and Nineteen Thirty-eight. 

Amount claimed income tax deficiencv thirteen thousand 

* 

one hundred thirteen dollars fiftv-seven cents Penaltv three 
thousand two hundred seventv-eight dollars thirtv-nine 
cents all of which in controversy. Appeal made on grounds 
no other returns taxes or penalties due as all returns filed 
and taxes paid Collector Manila. Also exempt under sec¬ 
tion two hundred fiftv-one revenue Acts. Nineteen Thirtv- 

ft V 

four and Nineteen Thirty-five taxes barred by statute of 

limitations and income. Deductions and credits incorrectlv 

*■ 

determined. Duly executed petition with filing fee mailed 
in time to reach you today with request for telegraphic ad¬ 
vice of receipt. If said petition not received please accept 
this appeal as petition. 

JOHN D McCORD 

P M 25 BB-1 

(See reverse side) 

38 Rec’d 10:20 P. M. Jan. 8, 1040 at niv residence, 
Garrett Park, Md. 

B D GAMBLE 

BB-2 

39 United States Board of Tax Appeals 

Washington. 

Docket No. 101093. 

John D. McCord, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Order of Dismissal 

On January 30, 1940, the respondent filed a motion with 
this Board to dismiss the above-entitled petition for lack 
of jurisdiction in the Board to entertain the petition. In 
his motion the respondent states: 

“As grounds for such motion it is shown that the notice 
of deficiency was mailed to the taxpayer on October 10, 
1939, and that the petition was filed on January 9, 1940, or 
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more than 90 days thereafter. January 8, 1940, the 90th 
day, was not Sunday or a legal holiday in the District of 
Columbia. ” 

Hearing was had upon the motion before the Board on 
February 21, 1940, at which time the respondent conclu¬ 
sively showed that the petition was not filed with the Board 
until January 9, 1940, which is the 91st day after the mail¬ 
ing of the deficiency notice. The Board has no jurisdiction 
in the case. Wherefore, it is— 

Ordered that the respondent’s motion to dismiss be and 
the same is hereby granted. 

(s) CHARLES P. SMITH 
Member. 

Enter: 

CPS-aa. Entered April 2, 1940. 

40 Endorsed: United States Board of Appeals Filed 
May 24 1940 

United States Board of Tax Appeals 
Docket No. 101,093. 

John D. McCord. Petitioner, 


vs. 

Commissioner of Internal Revenue. Respondent. 

Petition of John D. McCord for Review by the Court of 
Appeals of the District Court of Columbia of a Decision 
by the United States Roard of Tax Appeals Entered 
April 2 1940. 


John D. McCord, the petitioner in this cause, by Clark 
J. Milliron, Counsel, hereby files his petition for a review 
by the Court of Appeals of the District of Columbia of the 
decision by the United States Board of Tax Appeals en¬ 
tered on April 2, 1940, wherein by order, upon motion of 
the Respondent and after hearing thereon, petitioner’s 
petition for redetermination of a deficiency found by the 
Commissioner of Internal Revenue in petitioner’s income 
tax for the years 1934, 1935, 1936 and 1938, was dismissed, 
for lack of jurisdiction. 
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I. 

Petitioner is a non-resident of the United States 

41 and did not file any income tax returns with any 
Collector of Internal Revenue in the United States 

for anv of the vears involved. 

n. 

Nature of the Controversy. 

On October 10,1939, the Commissioner of Internal Reve¬ 
nue mailed to the petitioner a notice of deficiency in income 
taxes for the years 1934, 1935, 1936 and 1938. The nine¬ 
tieth day, on which a petition for redetermination was re¬ 
quired to be filed, was therefore, January 8, 1940. 

The controversy involves: 

The question as to the jurisdiction of the Board: 

The determination of the time when, under the Revenue 
Act, the ninety day period expired; 

The question as to the power of the Board, by rule, to 
limit and shorten the ninety day period as specified by the 
Revenue Act; 

The question as to what constitutes a filing with the 
Board; 

The question as to whether the petitioner did, or did not 
comply with the requirements of the applicable statutes. 

III. 

The said John D. McCord, petitioner herein, being ag¬ 
grieved by the making of the Order of Dismissal and by 
the entry thereof, by the United States Board of 

42 Tax Appeals, on April 2, 1940; and by the finding, 
contained in said Order of Dissmissal, that the said 

petition of this petitioner for redetermination of deficiency 
found by the respondent was not filed with the Board until 
January 9, 1940; and by the conclusion, contained in said 
Order of Dismissal, that the Board has no jurisdiction in 
the case, and by said Order of Dismissal and all thereof, 
desires to obtain a review of said Order of Dismissal made 
and entered by the United States Board of Tax Appeals, 
and of the proceedings and all thereof, had before said 
Board, in said matter, by the Court of Appeals for the Dis¬ 
trict of Columbia. 
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IV. 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

1. The finding of the Board that the petition was not filed 
with the Board until January 9, 1940; 

2. The finding of the Board that the petition was not filed 
with the Board until the 91st day after the mailing of the 
deficiency notice; 

3. The failure of the Board to find that the petition was 
filed with the Board within ninety days after the mailing 
of the deficiency notice; 

4. The failure of the Board to find that the petition was 
filed with the Board on the 8th day of January, 1940; 

5. The conclusion of the Board that the Board has no 

jurisdiction in the case; 

43 6. The making, and entry by the Board, of the 

Order of April 2, 1940, dismissing the said petition. 

CLARK J. MILLIRON 
| Counsel for Petitioner , 

518 Fidelity Building, 

Los Angeles, California. 

State of California, 

County of Los Angeles , ss: 

Cl^rk J. Mill iron, being first duly sworn, says that he is 
counsel of record in the above-named cause; that as such 
counsel he is authorized to verify the foregoing petition 
for review; that he has read the said petition and is fa¬ 
miliar with the statements contained therein; and that the 
statements made are true to the best of his knowledge, 
information and belief. 

CLARK J. MILLIRON 

Subscribed and s'wom to before me this 20th day of 
May, 1940. 

ELEANOR LEE 

Notary Public in and for the County 
of Los Angeles , State of California. 

(Notarial Seal) 
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44 Endorsed: United States Board of Tax Appeals 
Filed May 24 1940 

United States Board of Tax Appeals 
Docket No. 101,093 
John D. McCord, Petitioner, 
vs. 

Commissioner of Internal "Revenue, Respondent. 

Notice of Filing Petition for Review. 

To J. P. Wenchel Chief Counsel, Bureau of Internal 
Revenue, Washington, D. C.: 

Please take notice that the petitioner, John D. McCord, 
on the 24th day of May, 1940, tiled with the Clerk of the 
United States Board of Tax Appeals at Washington, D. C., 
a petition for review by the Court of Appeals of the Dis¬ 
trict of Columbia of the decision of the Board heretofore 
rendered in the above-entitled cause. 

A copy of the Petition for review and the assignments 
of error as filed is hereto attached and served upon you. 

Dated this 24th day of May, 1940. 

CLARK J. MILLIRON 
Counsel for Petitioner , 

518 Fidelity Building, 

Los Angeles, California. 

45 Personal service of the foregoing notice, together 
with a copy of the petition for review and assign¬ 
ments of error mentioned therein, is hereby acknowledged 
this 24th dav of May 1940. 

J. P. WENCHEL, 

Chief Counsel, Bureau of In¬ 
ternal Revemie, Counsel for 
Respondent. 
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46 Endorsed: United States Board of Tax Appeals 
Filed Jun 19 1940 

i United States Board of Tax Appeals. 

Docket No. 101,093 

i John D. McCord, Petitioner , 


vs. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence 

The above entitled proceeding came on for hearing before 
the Hon. Charles P. Smith, Member, Board of Tax Appeals, 
at Washington, D. C., on the 21st day of February 1940. 
The petitioner was represented by Clark J. Milliron, Esq., 
and the respondent was represented by Chester A. Gwinn, 
Esq., (Hon. J. P. Wenehel, Chief Counsel, Bureau of In¬ 
ternal Revenue). 

Thereupon, proceedings were had and certain stipula¬ 
tions of facts were entered into between the respective 
counsel and admitted in evidence. Certain documents were 

admitted in evidence and the testimonv of certain wit- 

•» 

nesses was taken before said Member as follows: 

At the opening of the hearing before the Board of Tax 
Appeals, it was stipulated by counsel for the petitioner 
and counsel for the respondent that the facts stated in 
petitioner’s Motion that the telegraphic petition be re¬ 
ceived and filed, were correct with exceptions as fol¬ 
lows : 

47 ; (a) That the Bureau of Internal Revenue tele¬ 

graph office is open regularly from 7:30 a. m. to 6:00 
p. m., (instead of 7:00 p. m.). 

(b) That the copy of the telegraphic petition delivered 
to B. D. Gamble, Clerk, Board of Tax Appeals, was de¬ 
livered at 10:20 p. m., January 8, 1940, instead of 10:53 
p. m., as stated in the Motion. 

(c) That the Notice of Deficiency was mailed on October 
10,1939, thereby striking the words, “or October 11,1939”, 
from the Motion. 

(d) Respondent denied that the statement on page 5 of 
the Motion was correct insofar as it implied that the person 
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who receives the telegraph messages in the Internal Reve¬ 
nue Building is a representative of the Board of Tax 
Appeals and authorized to receive papers for filing. 

(e) Respondent denied that the statement on page 5 of 
the Motion was correct insofar as it alleges as a fact that 
the telegraphic petition was received in the ordinary course 
by the Board or any authorized representative thereof 
at 4:53 p. m., on January 8, 1940, or within the established 
office hours of the Government telegraph office in Wash¬ 
ington or w’ithin 90 days from the date of mailing the de- 
ficiencv Notice. 

The material facts stipulated to be true are as follows: 

The deficiency Notice upon which this appeal is based, 
was mailed to the petitioner on October 10, 1939. The 90th 
day after the mailing of said notice and within which 
48 time the petition is required by law to be filed with 
the Board of Tax Appeals, was January 8, 1940. 
On January 8, 1940, the petitioner filed the telegraphic 
petition in the office of the Western Union Telegraph Com¬ 
pany at Los Angeles, California, at 1:00 p. m., Pacific 
Standard Time, 4:00 p. m., Eastern Standard Time. Said 
message was transmitted to Washington, and was received 
at Washington in the main office of the Western Union 
Telegraph Company at 4:12 p. m., Eastern Standard Time. 
A correction was called for by the operator at Washington, 
and a correction from Los Angeles was received by the 
Western Union Telegraph Company at Washington, D. C. 
at 4:24 p. m., Eastern Standard Time, on January 8, 1940. 

The Western Union Telegraph Company has been in¬ 
structed by the Board of Tax Appeals to deliver all mes¬ 
sages addressed to the Board of Tax Appeals over the 
Government telegraph wire connected with the building 
in which the Board of Tax Appeals is located. Said Gov¬ 
ernment telegraph wire is operated by employees of the 
Government. Said telegraph office to which the Western 
Union Telegraph Company is required to deliver all mes¬ 
sages to the Board of Tax Appeals is regularly open from 
7:30 a. m., to 6:00 p. m., and is authorized to receive mes¬ 
sages addressed to the Board of Tax Appeals within said 
hours. 

The Government wire over which messages to the Board 
of Tax Appeals are required to be delivered, was busy 


40 JOHN D. MCCORD VS. COMMISSIONER OF INT. REVENUE. 


between 4:00 p. m., and 5:00 p. in., on January 8, 1940, in 
the transmission of messages filed by the Government, 
which said messages have priority over incoming mes¬ 
sages. 

49 ! The petitioner’s telegraphic message was in the 

office of the Western Union Telegraph Company at 
Washington, D. O., and waiting for transmission to the 
operator of said Government wire before 4:30 p. m., East¬ 
ern Standard Time, on January 8, 1940. 

The telegraphic petition was delivered by the Western 
Union Telegraph Company to the operator of the Gov¬ 
ernment telegraph wire before midnight on January 8, 
1940, i. e., at 4:53 p. m. Eastern Standard Time on January 
8, 1940. Thereafter, a copy of said telegraphic petition 
was delivered to B. D. Gamble, Clerk, Board of Tax Ap¬ 
peals, at 10:20 p. m., on January 8, 1940. by the Western 
Union Telegraph Company. 

The Board of Tax Appeals has regularly permitted the 
filing of telegraphic petitions. 

Thereupon, the petitioner, to maintain the averments of 
his petition which were not stipulated to as aforesaid, in¬ 
troduced the following proof. 

Testimony of Robert C. Tracy. 

Robert C. Tracy, being duly sworn as a witness on behalf 
of the petitioner, testified as follows: 

That he is the secretary of the Board of Tax Appeals; 
that he made an investigation of the records to ascertain 
whether or not there were any orders from the Board of 
Tax Appeals authorizing the delivery of telegraphic pe¬ 
titions over the Government telegraph line. Thereupon, 
the witness produced two documents which were offered 
and received in evidence and read into the record. One, 
a letter addressed to the witness dated December 28, 1929, 
: written by H. F. Mires, Assistant to the Commis- 

50 , sioner, which letter read as follows: 

“Information has been received from the office of the 
Supervising Architect that the new Internal Revenue 
Building now under construction will be ready for occu¬ 
pancy on or about June, 1930. 

“ It is my understanding that your activity will be housed 
in the same building, and in order that plans may be made 
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for the expeditious handling of mail and telegraph service, 
you are respectfully requested to advise me as soon as 
possible as to whether the Board would desire to avail 
themselves of the mail and telegraph facilities of this Bu¬ 
reau which will be in operation in that building. 

“It may be necessary to make request on the other ac¬ 
tivities located in this building for their pro rata share of 
any additional help that may be required due to increase 
in the volume of work. This, however, cannot be deter¬ 
mined until after our occupancy of the building.” 

The other, a letter dated January 11, 1930, signed by the 
witness and addressed to Hon. H. F. Mires, Assistant to 
the Commissioner of Internal Revenue, which letter was 
received and read in evidence as follows: 

“Referring to your letter of December 28, last, you are 
advised that the board desires to avail itself of the mail 
and telegraph service which will be maintained by the 
Bureau of Internal Revenue in the new Revenue Building. 

“It is my understanding that the Bureau mail trucks 
will arrange for the delivery and dispatch of mail 
51 matter, and that after the receipt of incoming mail 
in the building our force will take charge of that 
intended for the Board. It is also my understanding that 
the Bureau telegraph wires will handle our incoming and 
outgoing messages, and that after a reasonable trial of 
these two activities it should develop that the Board should 
contribute toward the force of employees necessary to 
handle the work the matter of necessary employments will 
be taken up for discussion.” 

The witness then produced a letter dated January 9, 
1936, signed by the witness and addressed to Fred I. Evans, 
head, administrative division, Bureau of Internal Revenue, 
which said letter was received and read into evidence as 
follows: 

“Ever since occupancy of its present quarters in the 
Internal Revenue Building, the Board has used the Bu¬ 
reau’s telegraphic facilities, and this courtesy has been 
greatly appreciated 

“My attention has been called to a circular from the 
Comptroller General, dated December 31, 1935, on the use 
of the radio for telegraph purposes. 
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“It will be appreciated if the Bureau’s telegraph office 
will continue to accept messages from the Board and make 
the necessary check to see that the messages are trans¬ 
mitted by the most economical method, in accordance with 
the Comptroller General’s requirements.” 

The witness then testified that it has been the custom 
of the Board of Tax Appeals to use the facilities of the 
Government telegraph line; that the Government 

52 telegraph line is a line owned by the Government 
and operated by Government employees. It is not 

operated by the Western Union Telegraph Company, and 
that it has been the custom of the Board of Tax Appeals 
to receive telegraphic petitions filed by taxpayers. 

Whereupon the petitioner offered in evidence the tele¬ 
graphic petition addressed to the Board of Tax Appeals 
and signed by John D. McCord, which telegraphic petition 
was written on a telegraph form headed, “Treasury De¬ 
partment, Bureau of Internal Revenue, Telegraph Office”, 
and it was stipulated that said telegram was received by 
the Bureau of Internal Revenue telegraph office at 4:53 
p. m., on January 8th, 1940, and said telegram was offered 
and received in evidence as being a part of the record in 
this proceeding. 

Petitioner thereupon offei-ed in evidence the telegram 
on the Western Union Telegraph form, dated January 8, 
1940, addressed to the Board of Tax Appeals, and signed 
by John D. McCord, which said telegram was an exact 
copy of the telegram previously offered, which telegram 
showed on the back thereof that it was delivered to B. D. 
Gamble, Clerk, Board of Tax Appeals, at 10:20 p. m., on 
January 8, 1940, at his residence at Garret Park, Mary¬ 
land, which telegram was offered and received as evidence 
of the physical delivery of a copy of the telegram by the 
Western Union Telegraph Company subsequent to the 
delivery of the telegram to the Bureau of Internal Revenue 
telegraph office. 

The witness stated that he had no knowledge of anv 
order issued by the Board of Tax Appeals to the Govern¬ 
ment telegraph office rescinding the instructions in 

53 1930 directing the transmission of telegrams to and 
from the Board over the Government telegraph wire. 
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On cross-examination the witness further testified that 
the Bureau of Internal Revenue telegraph office referred 
to in his testimony was not under the control of the Board 
of Tax Appeals; that the Board of Tax Appeals had no 
one on its pay roll in the telegraph office. 

On redirect examination the witness further testified 
that it had been the custom of the employees of the Gov¬ 
ernment telegraph office to comply with any requests made 
by the Board of Tax Appeals in regard to the receipt or 
delivery of messages. 

Testimony of Edwin II. Holkamj). 

Edwin H. Holkamp, having been duly sworn as a witness 
on behalf of the petitioner, testified as follows: 

That he is chief, communications section, Bureau of In¬ 
ternal Revenue. That the telegraph line operated from 
the Government building is under his supervision; that the 
office hours of the Government telegraph office are 7:30 
a. m., to 6:00 p. m.; that he believed that in general tele¬ 
graph messages sent out by the Government have prece¬ 
dence over incoming messages from private individuals. 

The witness produced a letter dated June 16,1932, signed 
by Ralph E. Smith, Assistant to the Commissioner, ad¬ 
dressed to Capt. T. Breslin, Captain of the Guard, Internal 
Revenue Building, which said letter was received in evi¬ 
dence as petitioner’s exhibit No. 1, reading as follows: 

54 “It is the desire of the Bureau to eliminate as far 
as possible deliveries in the building by Telegraph 
messengers, especially before and after regular office hours, 
and to have such matters handled through the Interna! 
Revenue Telegraph Office located in Room 4214, which is 
open for business normally from 8 a. m. to 6 p. m., and on 
Saturdays from 8 a. m. to 2 p. m. Occasionally, as the 
work requires, the Telegraph Office is open until a much 
later hour. 

“It is requested, therefore, that the procedure outlined 
below be followed as closely as possible. 

“During regular office hours Telegraph messengers with 
messages for delivery in the building should be directed to 
the Telegraph Office, Room 4214. 
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“Before 9 a. m. and after J p. m. on Saturdays and 4:30 
p. m. on other week days Telegraph messengers should be 
directed to the Telegraph office, Room 4214, as long as 
that office is open for business. The Telegraph Office should 
be called by telephone, Br. 352, should there be any ques¬ 
tion as to whether it is open. 

“Should a Telegraph messenger seek admission to the 
building with a message addressed to an official or other 
individual after the Telegraph Office has closed for the 
day, the party to whom the message is addressed should 
be called by phone and if in the building the messenger 
should be directed to his room. If the party addressed is 
not in the building and there is no one in his office to 
receive the telegram for him the messenger should return 
the telegram to the Telegraph Company for delivery 
55 the following morning through the Internal Reve¬ 
nue Telegraph Office. 

“In no instance should messengers be allowed to enter 
the building to deliver messages to offices which are closed 
and where no one is on duty.” 

Whereupon the witness produced a letter dated Septem¬ 
ber 22, 1930, signed by F. I. Evans, Head, Administrative 
Division, Bureau of Internal Revenue, addressed to Cap¬ 
tain D. O’Connell, in Charge, Guard Force, Internal Reve¬ 
nue Building, which letter was offered and received in evi¬ 
dence, and read into the record, as follows: 

“,It is requested that the Guard Force of the Internal 
Revenue Building under your supervision be instructed to 
direct messengers boys from the local offices of the West¬ 
ern Union and Postal Telegraph Companies to deliver all 
telegrams to the Internal Revenue Telegraph Office, which 
is located in Room 4153 of the Internal Revenue Building.” 

On cross-examination the witness testified that he was not 
an employee of the Board of Tax Appeals, that no employee 
of the Board of Tax Appeals was assigned to the Bureau 
of Internal Revenue Telegraph Office: that Mr. Ralph E. 
Smijth was Assistant to the Commissioner and was not a 
member of the Board: that Mr. Mires was Assistant to the 
Commissioner. 

On redirect examination the witness further testified that 
the Board of Tax Appeals has customarily followed the pro- 
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cedure which was adopted from the instructions contained 
in the letters just offered in evidence. 

56 On recross-examination the witness testified that 
Mr. Evans was Head, Administrative Division, Bureau of 
Internal Revenue, which division head had charge of the 
telegraph work. 

Testimony of ff. M. Goundie: 

H. M. Goundie having been duly sworn as a witness on 
behalf of the petitioner, testified as follows: That he is As¬ 
sistant to the Superintendent, Western Union Telegraph 
Company at Washington, D. C.; that it is customary in de¬ 
livering telegraphic messages addressed to the Board of 
Tax Appeals, during the office hours of the Telegraph Of¬ 
fice in the Bureau of Internal Revenue Building, to route 
all messages through that office, and that the transmission 
to that office constitutes the handling bv the Western Union 
Telegraph Company. During the hours when the Govern¬ 
ment Telegraph Office is not open, they have no specific in¬ 
structions except as to Saturday afternoons. Messages are 

delivered to the Guard’s office on Saturday afternoons. 

%■ 

The witness then testified that a paper produced and 
shown to him were the instructions which were received 
from the Internal Revenue Telegraph Office on December 
17, 1938, to the effect, that messages for the Board of Tax 
Appeals should be delivered to Room 2001 in the Internal 
Revenue Building after 1:00 p.m., on Saturdays only, and 
that those instructions were still in effect; that in com¬ 
pliance with said instructions the Western Union Telegraph 
Company delivered messages on Saturday afternoon, after 
1:00 o’clock, addressed to the Board of Tax Appeals to 
Room 2001 in the Internal Revenue Building, and at 

57 other hours they do not deliver messages to the 
Board. 

CLARK J. MILLIRON 
518 Fidelity Building, 
Los Angeles, California. 
Attorney for Petitioner. 

June 26, 1940 
Correct 

(s) J. P. WENCHEL 
Attorney for Respondent. 
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5S U. S. Board of Tax Appeals Filed June 19, 1940 
United States Board of Tax Apx>eals. 

Docket No. 101,093 
Johx D. McCord, Petitioner, 


vs. 

Commissioxf.r of Ixterxal Revexue, Respondent. 

Praecipe for Record 
Filed June__ 1940. 

To the Clerk of the United States Board of Tax Appeals: 

You are hereby requested to prepare and certify and 
transmit to the Clerk of the United States Court of Appeals 
of the District of Columbia, with reference to petition for 
review, heretofore filed by the petitioner in the above 
cause, a transcript of the record in the above cause, pre¬ 
pared and transmitted as required by law and by the rules 
of said Court, and do include in said transcript of record 
the following documents or certified copies thereof, to wit: 

1. Docket entries of all proceedings before the Board of 
Tax Appeals. 

2. Pleadings before the Board of Tax Appeals, as fol¬ 
lows : 

(a) Petitions: (1) Telegraphic Petition as transmitted 
to the Board of Tax Appeals through the Govern- 

59 ment Telegraph Office. (2) Copy of Telegraphic Pe- 
1 tion as delivered to B. D. Gamble, Clerk of the Board 
of Tax Appeals. (3) Typewritten Petition forwarded by 
air mail, and filed January 9,1940. 

(b) Petitioner’s Motion that the telegraphic Petition be 
received and filed as the petition, and that the typewritten 
petition be received as an Amended Petition. 

(c) Respondent’s Motion to Dismiss. 

3. Order of Dismissal of the Board of Tax Appeals. 

4i The Petition for Review filed by the Petitioner in the 
above cause, and Notice of Filing with acknowledgment of 
service. 
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5. The Statement of Evidence, as settled and allowed, 
with Petitioner’s Exhibit #1. 

6. This Praecipe. 

CLARK J. MILLIRON 

Attorney for Petitioner. 

Personal service of a copy of the foregoing Praecipe is 
herebv acknowledged this 19th dav of June, 1940. 

sgd. J. P. WENCHEL 
Chief Counsel, Bureau of Internal Revenue , 

Counsel for Respondent. 

60 United States Board of Tax Appeals 

Washington 

! Docket No. 101093 

John D. McCord, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 59, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 1st day of 
July, 1940. 

B. D. GAMBLE, 

Clerk , United States Board of Tax Appeals. 

(Seal) 

Endorsed on cover: No. 7705. John D. McCord, Peti¬ 
tioner, vs. Commissioner of Internal Revenue. United 
States Court of Appeals for the District of Columbia. Filed 
Jul 3-1940 Joseph W. Stewart, Clerk. 






Clai;k J. MilUrost. 

51S Fkkditjy Building, 

.')4S South jSpring; Street. 
Los Angeles, California, 
Attorney for' Petitioner. 
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In the United States Court of Appeals 


for the District of Columbia 


April Term, 1940 


John D. McCord, 


vs. 


Petitioner, 


Commissioner of Internal Revenue. 


BRIEF OF PETITIONER. 


j 

i 

i 

i 

i 


j 

i 

i 

J 
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JURISDICTIONAL STATEMENT. 

Jurisdiction of the Board of Tax Appeals. 

Respondent mailed a 90-day Notice of Deficiency, : by 
registered mail, addressed to the Petitioner at Manila, 
Philippine Islands, on October 10, 1939 [Tr. pp. 11, J38, 
39]. | 

The 90th day after the mailing of said notice, and 
within which time the petition is required by law' to j be 
filed wfith the Board of Tax Appeals, was January 8, 
1940 [Tr. p. 39]. * I 

On January 8, 1940, petitioner filed a telegraphic 
petition which was received by the office of the Western 
Union Telegraph Company at Washington, D. C., at 4 i 12 
p. m., eastern standard time. A correction was called 

i 



for by the operator at Washington and a correction from 
Los Angeles was received by the Western Union Tele¬ 
graph Company at Washington, D. C., at 4:24 p. m. 
eastern standard time, on January 8, 1940. [Tr. p. 39.] 

The Western Union Telegraph Company is required to 
deliver all messages addressed to the Board of Tax Ap¬ 
peals over the government telegraph wire connected with 
the building in which the Board of Tax Appeals is located. 
Said government telegraph wire is operated by employees 
of the government. Said telegraph office, to which the 
Western Union Telegraph Company is required to deliver 
all messages to the Board of Tax Appeals, is regularly 
open from 7:30 a. m. to 6:00 p. m., and is authorized 
to receive messages addressed to the Board of Tax Ap¬ 
peals within said hours [Tr. p. 39]. 

The government wire, over which messages to the 
Board of Tax Appeals are required to be delivered, was 
busy from 4:00 p. m., January 8, 1940, in the transmis¬ 
sion of messages filed by the government, which messages 
have priority over incoming messages, until the petition 
in controversy was permitted to be transmitted [Tr. pp. 
39-40]. 

The petitioner’s telegraphic petition was in the office of 
the Western Union Telegraph Company at Washington, 
D. C., and waiting for transmission to the operator of 
said government wire before 4:30 p. m., eastern standard 
time, on January 8, 1940. [Tr. p. 40.] 

The said telegraphic petition was delivered by the 
Western Union Telegraph Company to the operator of 
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the government telegraph wire before midnight on Janu¬ 
ary 8, 1940, to-wit, at 4:53 p. m., eastern standard time, 
on January 8, 1940. [Tr. p. 40; Petition, Tr. p. 32.] 

i 

Thereafter, a copy of said telegraphic petition was de¬ 
livered to B. D. Gamble, clerk, Board of Tax Appeals, 
at 10:20 p. m., eastern standard time, on January 8, 1940. 
[Tr. pp. 38-40; Petition, Tr. pp. 32-33.] j 

The petition was filed pursuant to the provisions bf 
26 U. S. C. A.; Internal Revenue Code, Sec. 272 (a) (1) 
(53 Stat. 82) [App. p. 1], and 26 U. S. C. A., Internal 
Revenue Code, Sec. 1101 (53 Stat. 158) [App. p. 1]. 

i 

i 

i 

Jurisdiction of the United States Court of Appeals 
for the District of Columbia. 

i 

On January 30, 1940, the respondent filed a motion 
with the United States Board of Tax Appeals prayiirg 
that the petition be dismissed for lack of jurisdiction, 
on the ground that the petition was not filed within ninety 
days from the mailing of the deficiency notice on October 
10, 1939. [Tr. pp. 26, 27.] 

i 

i 

On February 5, 1940, the petitioner filed a motion, 
with the United States Board of Tax Appeals, prayiug 
that the telegraphic petition delivered to the representative 
of the United States Board of Tax Appeals at 4:53 p. m., 
eastern standard time, on January 8, 1940, be received 
and filed as the petition, and that the typewritten petition 
received by the clerk of the United States Board of Tax 
Appeals on January 9, 1940, be received and filed as Ian 
amended petition. [Tr. pp. 27-31.] 
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On April 2, 1940, after hearing, the United States 
Board of Tax Appeals entered a dismissal of the petition 
for lack of jurisdiction, on the ground that the petition 
was not filed with the Board until January 9, 1940, which 
is the ninety-first day after mailing of the deficiency 
notice. [Tr. pp. 33, 34.] 

The petitioner is a non-resident of the United States 
and did not file any income tax returns with any Collector 
of Internal Revenue in the United States for any of the 
years involved in this controversy. [Tr. pp. 5, 15.] 

On May 24, 1940, the petitioner duly filed with the 
United States Board of Tax Appeals his petition for 
review by the United States Court of Appeals for the 
District of Columbia. [Tr. pp. 34-36.] 

On May 24, 1940, notice of filing petition for review 
was personally served upon J. P. Wenchel, counsel for re¬ 
spondent, and said notice was filed with the United States 
Board of Tax Appeals May 24, 1940. [Tr. p. 37.] 

On June 19, 1940, petitioner duly filed the statement of 
evidence with proof of service on counsel for respondent. 
[Tr. pp. 2, 38-45.] 

On June 19, 1940, petitioner duly filed his praecipe for 
record, together with proof of service, upon counsel for 
respondent. [Tr. pp. 46, 47.] 

This appeal was taken pursuant to the provisions of 
26 U. S. C. A., Internal Revenue Code, Sec. 1141 (53 
Stat. 164) [App. pp. 1 and 2] and 26 U. S. C. A., Internal 
Revenue Code, Sec. 1142 (53 Stat. 165) [App. pp. 2 
and 3], 
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STATEMENT OF THE CASE. 


There is no conflict in the evidence. 


The deficiency notice, upon which this appeal is bas^d, 
was mailed to the petitioner on October 10, 1939. The 
ninetieth day after the mailing of said notice and within 
w'hich time the petition is required by law to be filed w^th 
the Board of Tax Appeals, was January 8, 1940. On 
January 8, 1940, the petitioner filed the telegraphic petition 
in the office of the Western Union Telegraph Compajny 

at Los Angeles, California, at 1:00 p. m., Pacific standard 

| 

time; 4:00 p. m., eastern standard time. Said message 
was transmitted to Washington, and was received I at 
Washington in the main office of the Western Union 
Telegraph Company at 4:12 p. m., eastern standard tirtie. 
A correction was called for by the operator at Washington, 
and a correction from Los Angeles was received by {he 
Western Union Telegraph Company at Washington, |D. 


8 , 


C., at 4:24 p. m., eastern standard time, on January 
1940. [Tr. p. 39.] 

Since January 11, 1930, all incoming and outgoing 
messages to or from the United States Board of Tax 

I 

Appeals have been required to be handled over the gov¬ 
ernment telegraph wire. [Tr. pp. 40-42.] 

The Western Union Telegraph Company has been 'in¬ 
structed by the Board of Tax Appeals to deliver all mes¬ 
sages addressed to the Board of Tax Appeals over the 

i 

government telegraph wire. [Tr. p. 39.] These instruc¬ 
tions have never been rescinded. [Tr. p. 42.] 


! 

i 

i 




This government telegraph line is owned and operated 
by the government and is not operated by the Western 
Union Telegraph Company. [Tr. p. 42.] This office 
is not under the control of the United States Board of 
Tax Appeals and no one on the payroll of the United 
States Board of Tax Appeals is in the telegraph office. 
However, it has been the custom of the employees of the 
government telegraph office to comply with any requests 
made by the United States Board of Tax Appeals in 
regard to the receipt or delivery of messages. [Tr. pp. 
44-45.] 

The United States Board of Tax Appeals has agreed 
that, if found necessary, it will contribute towards the 
force of employees necessary to handle the work. (Letters, 
Hon. H. F. Mires to R. C. Tracy, secretary of the Board 
of Tax Appeals, dated December 28, 1929; reply, R. C. 
Tracy to Hon. H. F. Mires, January 11, 1930.) [Tr. 
p. 41.] 

Ever since the United States Board of Tax Appeals 
has occupied its present quarters (1930) the Board has 
used the bureau telegraphic facilities. (Letter from R. 
C. Tracy, secretary of the Board of Tax Appeals, to 
Fred I. Evans, head, administrative division, Bureau of 
Internal Revenue, dated January 9, 1936.) [Tr. pp. 41, 
42, 44-45.] 

The regular office hours of the government telegraph 
office are from 7:30 a. m. to 6:00 p. m., and on Saturdays 
from 8:00 a. m. to 2:00 p. m. [Tr. pp. 38, 39, 43.] 
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The government telegraph office is required to receive 
all telegraphic messages addressed to the United States 
Board of Tax Appeals within the hours in which iaid 
telegraph office is open. [Tr. pp. 39, 41, 42, 43, 44, ^5.] 

Even if messages are not sent over the government 
wires, but are delivered by messenger during the hours 
in which the government telegraph office is open, they 
still must be delivered to the government telegraph office. 
[Tr. pp. 43, 44, 45.] 

On Saturday afternoons messages are delivered to the 
guard’s office. [Tr. p. 45.] j 

i 

The government wire over which messages to | the 
Board of Tax Appeals are required to be delivered was 
busy between 4:00 p. m. and 5:00 p. m., eastern standard 
time, on January 8, 1940, in the transmission of messages 
filed by the government, which said messages have priority 
over incoming messages. [Tr. pp. 39-40.] 

The United States Board of Tax Appeals has regu¬ 
larly permitted the filing of telegraphic petitions. [Stipu¬ 
lation, Tr. p. 40; testimony R. C. Tracy, Tr. pp. 40, 42 .] 

I 

The telegraphic petition in controversy was in the office 
of the Western Union Telegraph Company at Washing¬ 
ton, D. C., and waiting for transmission to the operator 
of the government telegraph wire before 4:30 p. |m., 
eastern standard time, on /Rfcrimffi 8, 1940. [Tr. p. 40.] 
It was waiting for transmission from 4:24 p. m., eastern 
standard time, January 8, 1940. [Tr. p. 39.] 


i 

I 

i 





The telegraphic petition was transmitted by the Western 
Union Telegraph Company to the operator of the govern¬ 
ment telegraph wire before midnight on January 8, 1940, 
i. e., at 4:53 p. im., eastern standard time, on January 8, 
1940. [Tr. p. 40.] 

The message as transmitted was received by the gov¬ 
ernment telegraph operator and was transcribed on the 
Treasury Department, Bureau of Internal Revenue, tele¬ 
graph office form at 4:53 p. m. on January 8, 1940. [Tr. 
p. 32.] 

Thereafter, a copy of said telegraphic petition, on the 
“Western Union” form, was delivered to B. D. Gamble, 
clerk, Board of Tax Appeals, at 10:20 p. m. on January 
8, 1940, by the Western Union Telegraph Company. 
[Tr. pp. 32, 40.] 


STATUTES AND RULES INVOLVED. 

[See Appendix, pp. 3 to 7.] 



•9 


STATEMENT OF POINTS. 

1. A Telegraphic Petition Addressed to the Bojard 
of Tax Appeals Received by the Government Tele¬ 
graph Office, Which Office Is the Only Placd to 
Which a Telegram Addressed to the Board oi 
Tax Appeals May Be Delivered, and Actually Re¬ 
ceived Within the Regular Office Hours of Said 
Telegraph Office and Prior to Midnight of :the 
Last Day on Which an Appeal May Be Filed 
Confers Jurisdiction on the Board of Tax Ap¬ 
peals. 

2. All Telegrams Addressed to the Board of Tax 
Appeals Are Required to Be Transmitted Over 
the Government Telegraph Line. A Telegraphic 
Petition Addressed to the Board of Tax Appeals. 
Held in the Office of the Western Union Tele¬ 
graph Company at Washington, D. C., Ready foi 
Transmission Over the Government Telegraph 
Line Prior to the Closing Hour of the Board oi 
Tax Appeals at 4:30 P. M. on the Last Day or 
Which an Appeal May Be Filed, But Prevented 
From Being Transmitted by Reason of the Facl 
That the Government Telegraph Line Was Con¬ 
tinuously Occupied, From 4:00 P. M. Until the 
Petition Was Transmitted at 4:53 P. M.,: ir 
Transmitting Government Telegrams, Wftich 
Have Priority, and Which Petition Was Trans¬ 
mitted Immediately Upon Such Line Being Open 
and Before Midnight of the Last Day on Which c 
Petition May Be Filed, Is Duly Filed So as tc 
Confer Jurisdiction on the Board of Tax Appeals 

3. A Telegraphic Petition Addressed to the Board o: 
Tax Appeals, a Copy of Which Is Delivered to the 
Clerk of the Board of Tax Appeals at 10:20 P. M. 
and Before Midnight of the Last Day on Which 
an Appeal May Be Filed, Is Duly Filed, and Con 
fers Jurisdiction on the Board of Tax Appeals. 
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SUMMARY OF ARGUMENT. 

There is no conflict as to the facts in this case, which 
are clearly distinguishable from those of any other case 
heretofore decided by the Board or the Courts. 

All telegraphic messages addressed to the Board of 
lax Appeals, can be delivered, during the office hours 
3f the Bureau of Internal Revenue telegraph office, only 
to this telegraph office. 

The telegraphic petition in question was received by 
rhe telegraph operator of said telegraph office during the 
office hours of said office on January 8, 1940, this being 
[he last day upon which said petition could be filed under 
the act prescribing the time in which a petition must be 
filed. 

The telegraph operator in charge of the said govern¬ 
ment telegraph office is an agent of the Board for the 
purpose of receiving messages for the Board. 

The telegraphic petition was in the office of the West¬ 
ern Union Telegraph Company at Washington, D. C., 
ready to be transmitted over the government wire at 4:24 
D’clock p. m., but, due to the transmission of government 
messages, which, by federal law, have priority in the 
:ransmission of i messages over the wire, it could not be 
[ransmitted to the Board until 4:53 p. m., at which time 
it was duly filed with the Board. A copy of the tele¬ 
graphic petition was delivered to the clerk of the Board 

Tax Appeals at 10:20 p. m. on January 8, 1940, and 
vithin the prescribed 90 days. This petition was also 
filed within the time required. 
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The ninety days prescribed by law within which the 
petition must be filed begins at midnight of the day the 
letter is mailed and ends at midnight of the ninetieth day 
thereafter, therefore the petition was actually filed j by 
the petitioner and received by the Board within the ninety- 
day period prescribed by the act. 

The Board is without authority, by rule or otherwise, 

to shorten the ninety-day period by one minute less tfian 

i 

the time prescribed by the act and, by declining to take 
jurisdiction in the present case, acted in violation of the 
provisions of the act. The function of the rules of ;the 
Board is to regulate procedure and regulate the routine 
business of the Board and its office. 

| 

i 

j 

| 

I 

j 

i 


i 

i 

i 

i 

] 


| 


i 

i 

i 

i 
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i 
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ARGUMENT. 

There is no controversy as to the facts in this case. 

The facts are clearly distinguishable from those of any 
other case heretofore decided by the Board or the Courts. 

It was clearly established by the evidence that all mes¬ 
sages addressed to the Board of Tax Appeals and which 
are transmitted during the office hours of the Bureau 
of Internal Revenue telegraph office can be delivered by 
the Western Union Telegraph Company only by trans¬ 
mitting same over the government telegraph wire. [Tr. 
pp. 39-45.] Even if delivered by messenger, if the gov¬ 
ernment telegraph office is open, messages addressed to the 
Board of Tax Appeals must be delivered to that office. 
[Tr. pp. 43-45.] All messages delivered on Saturday 
afternoon, when! the government telegraph office is closed, 
must be delivered to Room 2001, Internal Revenue Build¬ 
ing. [Tr. p. 45.] It will thus be observed that this 
message was properly delivered, within the office hours 
established for delivery of telegrams, to the only place 
in which the Board of Tax Appeals has authorized a 
telegraphic message addressed to the Board of Tax Ap¬ 
peals to be delivered by the Western Union Telegraph 
Company. It will be observed that the message itself, 
on file in the Board of Tax Appeals, which was intro¬ 
duced and received in evidence, is on a Treasury Depart¬ 
ment, Bureau of Internal Revenue, telegraph office form 
and is not on a Western Union telegraph form. [Tr. 
p. 32.] 

Counsel for : the respondent, on cross-examination, 
brought out the fact that the employees of the Bureau of 
Internal Revenue telegraph office are not paid by the 
Board of Tax Appeals. The letters passing between the 
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Hon. H. F. Mires, assistant to the commissioner, jane 
Mr. Tracy, secretary of the Board of Tax Appeals] oi 
December 28, 1929, and January 11, 1930 [Tr. p. 41] 
show that the Board of Tax Appeals was advised thai 
they might be called upon to pay a part of the expense 
of operating this telegraph office, and that the Boarc 
replied that they were willing to contribute towards! the 
force of employees should they be called upon so to do 
From the time the Board of Tax Appeals established it< 
offices in the Internal Revenue Building, in 1930, the\ 
adopted and used the government telegraph wire as the 
means of communicating by telegraph to and from the 
Board. [Tr. pp. 41, 42, 44, 45.] This arrangement is 
authorized under the provisions of 26 U. S. C. A. 13(31 
53 Stat. 163. [App. p. 3.] 

I 

Furthermore, the Board has inherent power to appbinl 
persons unconnected with the Board to receive messages 
addressed to it and, when received by such persons, the) 
are received by the Board. 


“Courts have (at least, in the absence of legislator 
to the contrary) inherent power to provide them¬ 
selves with appropriate instruments required for th( 
performance of their duties. Compare Stockbrldgc 
Iron Co. v. Cone Iron Works, 102 Mass. 80, 8^-90 
6 Mor. Min. Rep. 317. This power includes authqrit) 


to appoint persons unconnected with the court to 


aic 


judges in the performance of specific judicial duties 
as they may arise in the progress of the cause. Fron 
the commencement of our government it has beer 
exercised by the Federal courts, when sitting in equity 
by appointing, either with or without the consent oi 
the parties, special masters, auditors, examiners, anc 
commissioners, to take and report testimony, to ajidii 
and state accounts; to make computations, to deter- 


i 
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mine, where the facts are complicated and the evi¬ 
dence voluminous, what questions are actually in 
issue; to hezir conflicting evidence and make findings 
thereon; these are among the purposes for which such 
aids to the! judges have been appointed. (Citing 
Kimberly v. Arms , 129 U. S. 512, 523, 32 L. Ed. 
764, 768, 9 Sup. Ct. Rep. 355.)” 

In the Matter of Walter Peterson, 253 U. S. 300, 
64 L. Ed. 919, 925. 

''By directing the clerk of the Mahncke Hotel to 
forward all messages that might be brought for him, 
Fant made the clerk of that hotel his agent to receive 
such messages as might be presented to him, did 
Fant have the power to authorize another person to 
receive this message, which he had previously directed 
to be sent in the care of D. Sullivan & Co.? There 
is no reason why Fant should not have two agents 
in San Antonio to forward messages to him, nor is 
there any reason why a delivery to either agent would 
not bind Fant.” 

Western Union Telegraph Co. v. Barefoot, 97 Tex. 
159, 76 S. W. 914, 916. 

The government telegraph wire was occupied in the 
ransmission of government business from 4:00 o’clock 
). m. until the petition in controversy was transmitted 
it 4:53 p. m. and, therefore, it was not possible for this 
nessage to have been transmitted prior to 4:30 p. m., 
dthough it was available for transmission over the gov- 
irnment wire from 4:24 o’clock p. m. until transmitted. 

From the above facts it is clearly established that the 
lelay after 4:24 p. m. was caused entirely by the fact 
hat the government telegraph wire was occupied in the 
ransmission of government messages. By virtue of the 
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provisions of the federal law all government message* 
have priority. (47 U. S. C. A. 3; R. S., Sec. 5£66.) 
| App. p. 4. ] The petitioner was thus placed in the |sam< 
position as he would have been had he been standing ir 
line in the office of the Board of Tax Appeals, with pthei 
persons occupying the time of the clerk, which person* 
had priority over him, and it is not believed that it wil 
be contended that a petitioner who has placed himself ir 
the position to file a petition, prior to the time requirec 
by law, can be deemed to be late, if the clerk whose | duty 
it is to receive the petition is at all times occupied apd i* 
unable to receive the petition offered. j 

The law creating the Board of Tax Appeals provide: 
that a petition must be filed within ninety days after th< 
deficiency notice has been mailed. 

26 U. S. C. A., Internal Revenue Code, Sec. j 27i 
(Internal Revenue Act of 1938, Sec. 272) [App. p; 1] 
provides: 

“If, in the case of any taxpayer, the Commissjonei 
determines that there is a deficiency in respect o: 
the tax imposed by this title, the Commissioner i* 
authorized to send notice of such deficiency to the tax 
payer by registered mail. Within ninety days aftei 
such notice is mailed (not counting Sunday Or i 
legal holiday in the District of Columbia as th< 
ninetieth day) the taxpayer may file a petition jwltl 
the Board of Tax Appeals for a redeterminatioh o: 
the deficiency.” 

This section is the provision of the law under wjhicl 

j 

jurisdiction is assumed by the Board of Tax Appeal?. 

I 

i 

The statutes provide how time shall be computed: | 

“In all statutes, orders, rules, and regulation* 
relating to the time of performance of any act b] 




i 
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any officer or department of the United States, 
whether in the legislative, executive, or judicial 
branches of the government, or relating to the time 
within which any rights shall accrue or determine, or 
within which any act shall or shall not be performed 
by any person subject to the jurisdiction of the United 
States, it shall be understood and intended that the 
time shall be the United States standard time of the 
zone within 'which the act is to be performed. Mar. 
19, 1918, c. 24, Sec. 2, 40 Stat. 451.” 

15 U. S. C. A. 262, Act of March 19, 1918, c. 24, 
40 Stat. 451. 

In the case of \ Allard v. Goodall the Supreme Court of 
Alabama, in passing upon the time within which a bill 
>f exceptions was required to be presented, held that the 
:ode allowed the appellant 90 days of 24 hours each in 
.vhich to present the bill of exceptions, and held that 
he court could not deprive the appellant of one hour of 
ime accorded him by the statute. 

Allard v. Goodall, 203 Ala. 476, 83 So. 568. 

It has heretofore been held that the petitioner has, 
inder the law, from midnight on the date the notice is 
nailed, until midnight of the ninetieth day (the sixtieth 
lay under the prior law) within which the jurisdiction 
>f the Board extends, for the filing of petitions. 

In United Telephone Co., 1 B. T. A. 450, it was held 
:hat the period within which the petitioner might file an 
ippeal expired at midnight on the last day of the appeal 
)eriod. This decision has never been reversed, modified 
)r distinguished, and it has always been the rule that the 
:axpayer had the full sixty days under the prior law, 
>r ninety days under the present law, within which to 
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file his petition. In the present case the petition ;was 
actually delivered, in the manner required by the Bbard 
of Tax Appeals for the past ten years, prior to midrjight 
of the ninetieth day. 


Since this delivery was made in the manner authorized 
by the established custom and written instructions of! the 
Board, it is clear that the petition was duly filed within 
ninety days. 

The Bureau of Internal Revenue telegraph officb is 
regularly open from 7:30 o’clock a. m. until 6:00 o’clock 
p. m. [Tr. pp. 38, 39, 43.] This office is authorized to 
receive messages addressed to the Board, and messages 
within those hours cannot be delivered to any other person 
or office. The message in question was delivered wifhin 
the regular established office hours of the only office 
authorized by the Board to receive telegraphic petitions 
addressed to it and, therefore, in so far as telegraphic 
petitions are concerned, the Board has authorized delivery 
of said petitions over the government telegraph lin^ to 
its authorized agent any time until 6:00 p. m. 

The Board of Tax Appeals has authority to authorize 
the employees in the government telegraph office, as agents 
of the Board of Tax Appeals, to receive messages .ad¬ 
dressed to it. When the Western Union Telegraph Com¬ 
pany obtains access to the government telegraph line! for 
the transmission of messages and thereafter transmits 
messages addressed to the Board, said messages are in £act 
delivered by the Western Union Telegraph Company wthen 
transmitted over the government wire, as the operation of 
that wire is entirely in the hands of the employees author¬ 
ized by the Board to receive its messages. 


The petitioner in this case directed the Western Uriion 


Telegraph Company to personally deliver a copy of 


the 
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telegraphic petition to the clerk of the Board of Tax 
Appeals and said message, on a Western Union telegraph 
form [Tr. pp. 32-33], was delivered to Mr. Gamble at 
10:20 o'clock p. m., January 8, 1940, being before mid¬ 
night on the ninetieth day. This petition was also prop¬ 
erly filed within the purview of the law. 

26 U. S. C. A., Internal Revenue Code, Sec. 1111, 
53 Stat. 160 [App. p. 3] (Sec. 907(a), Revenue Act of 
1924, as amended by Sec. 1000 of the Revenue Act of 
1926, and as amended by Sec. 601, Revenue Act of 1928), 
provides for rules to be prescribed by the Board. 

This provision is the section of the law under which 
the Board has issued certain rules. 

Rule 1 of the Board provides that the office of the 
Board at Washington, D. C., will be open each business 
day from 9:00 o’clock a. m. to 4:30 o'clock p. m. [App. 
p. 4.] 

Rule 61 provides that when the time for performance 
nf any act is prescribed by statute nothing in these rules 
shall be deemed to be a limitation or extension of the 
statutory time period. [App. p. 7.] 

The aforesaid rules issued by the Board were issued 
by the authority of the act creating the Board and in 
accordance with the proviso that the procedure of the 
Board shall be conducted in accordance with such rules 
of practice and procedure as the Board may prescribe. 
(26 U. S. C. A., Internal Revenue Code, Sec. 1111, 53 
Stat. 160.) [App. p. 3.] 

There is nothing in the law authorizing the Board to 
issue a rule limiting the period of time within which a 
petition may be filed and, by Rule 61, the Board has care¬ 
fully provided that nothing in the rules shall be deemed to 
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be a limitation or extension of the statutory period. The 
time within which a petition may be filed is established by 
the law itself in 26 U. S. C. A., Internal Revenue Code, 
Sec. 272, 53 Stat. 82. [App. p. 1.] j 

It has been held by the Board from its earliest decisions 
that the jurisdiction of the Board is established by the 
act, and cannot be changed by the Board. 

i 

The first jurisdictional decision was the appeal of Sam 
Satovsky, 1 B. T. A. 22, where, on page 24, the Board 
states: j . 

“We are of the opinion that, inasmuch as the 
Revenue Act of 1924 contains no indication that 
Congress has any intention of permitting any exten¬ 
sion of the 60 days within which to file an appeal, 
this Board is without power to grant an extension 
of the time. The language of the act is inflexible and 
upon it depends the jurisdiction of the Board.' 1 
(Italics ours.) 

Appeal of San Satovsky, 1 B. T. A. 22, 24. 

j 

This case has never been reversed, but has been cited 

i 

repeatedly. 


“The function of rules is to regulate the practice 
of the court and to facilitate the transaction of its 
business. This function embraces, among other 
things, the regulation of the forms, operations and 
efifect of process; and the prescribing of forms, modes, 
and times for proceedings. Most rules are merely 
a formulation of the previous practice of the courts. 


“Occasionally, a rule is employed to express, I in 
convenient form, as applicable to certain classes of 
cases, a principle of substantive law which has been 
established by statute or decisions. But no rule I of 
court can enlarge or restrict jurisdiction. Nor can a 


i 

| 
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rule abrogate or modify the substantive laze. This 
is true, whether the court to which the rules apply 
be one of law, or equity, or of admiralty. It is 
true of rules of practice prescribed by this court for 
inferior tribunals, as it is of those rules which lower 
courts make for their own guidance under authority 
conferred/' (Italics ours.) 

Washington-Southern Nav. Co. v. Baltimore & 
Philadelphia Steam Boat Co., 263 U. S. 629, 68 
L. Ed. 480, 483. 

“* * * Courts may make rules of practice, but 
thev cannot create rules of law. Thev cannot divest 

m * 

or displace rights or liens which ozee their existence, 
not to its process, but to the general maritime laze. 
Rights acquired under the statutes of the United 
States, or under the general maritime law, which 
these courts are created to administer, arc rules of 
property, and it is beyond the potency of judicial 
power to alter them, or take them away by rules of 
practice.” 

Saylor v. Taylor, 77 Fed. 476, 480. 

“It cannot for a moment be admitted that any 
rule adopted by this court, merely as such can 
enlarge, diminish or vary the operation and effect of 
mesne or ; final process upon the property of the 
debtor in respect to the matter under consideration.” 

******** 

“Reference is made to these various regulations as 
confirming the proposition that rules of court can 
have no effect to create such a right, or to displace it 
where it has been conferred by the Legislature.” 
(Italics ours.) 

Ward v.\ Chamberlain, 2 Black 430, 437, 17 L. Ed. 
319, 323-4. 
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“The rules prescribed are merely procedural and 
cannot under any circumstance limit or control j the 
statutory jurisdiction conferred upon the Board. j 

* * * * * * * * j 

“Rule 5(g), in so far as it imposes as a condition 
to the filing of a petition by one of several executors 
the obtaining of the signature or verification of a 
majority thereof, is invalid as limiting the Board’s 
jurisdiction and as depriving the petitioner herein of 
a right secured to him by congressional action.” j 

Baldwin v. Commissioner, 94 Fed. (2d) 355, 356-7. 

“These rules are merely procedural and carinot 
under any circumstances limit or control the statutory 
jurisdiction conferred on the Board.” (Italics ouds.) 

Board of Tax Appeals v. U. S. ex rel. Shidts Bread 
Co., 37 Fed. (2d) 442, 443. 

j 

The Board and the courts have repeatedly held that 
failure to comply with the rules of the Board do inot 
affect the jurisdiction of the Board. ! 

Rule 4 [App. p. 4] provides that all papers filed with jthe 

j 

Board shall be either written or typewritten on only 
one side of plain white paper, and thereafter provides 
the size, the weight of the paper, the type, the form; of 
caption, and also that an original and four copies of! all 
papers shall be filed. 

The Board has accepted petitions not complying With 
said rule. 

Telegraphic petitions have been held to be sufficient. 

j 

Statler v. Blair, 27 B. T. A. 342. 


i 

i 

i 

! 

| 



An informal letter has been deemed sufficient. 

Continental Petroleum Co. v. U. S., 87 Fed. (2d) 
91. 

Petition filed not in proper form—jurisdiction was 
retained. 

Krueger Broughton Lumber Co., 18 B. T. A. 1270. 

Where petition failed to allege jurisdictional facts it 
was held not a nullity and amended petition permitted. 

Peruna Co. v. Commissioner, 11 B. T. A. 1180. 

Rule 6 [App. p. 6] provides for verification of the 
petition and formerly provided for the verification by a 
majority of the. fiduciaries where more than one fiduciary 
was acting. This rule has since been amended to eliminate 
this requirement. (402 C. C. H. 1658.02.) 

The failure to verify a petition as required by the rules 
has been held not to be jurisdictional. 

Leidigh Carriage Co. v. Stengel, 95 Fed. 637; 

In re McNaughton, 16 Fed. Cas. 323; 

Ex parte Jewett, 13 Fed. Cas. 580; 

Burnet v. First Nafl Bank of Fresno, 46 Fed. 
(2d) 631; 

Baldwin v. Commissioner, 94 Fed. (2d) 355; 

Ex parte Shults Bread Co., 37 Fed. (2d) 442; 

Monitor Amusement Co., 22 B. T. A. 1214; 

Gibson Amusement Co., 22 B. T. A. 1212. 

Rule 7 [App. p. 6] provides that failure to file a suf¬ 
ficient number of copies, or to conform to Rules 4, 5 or 8, 
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shall be grounds for dismissal. Failure to comply has 
been held not to affect jurisdiction. 

Stattler v. Commissioner, 27 B. T. A. 342; 

Continental Petroleum Co. v. U. S., 87 Fed. (2d) 
91. 

! 

j 

i 

Rule 8 [App. p. 7] provides for the payment of ja 
fee of ten ($10.00) dollars. This rule is specifically 
authorized by the statutes. (26 U. S. C. A. 1110, S3 
Stat. 160.) [App. p. 3.] j 

Failure to pay the fee did not defeat the jurisdiction. 

Lewis-Hall Iron Wks. v. Blair, 23 Fed. (2d) 972; 

Stattler v. Commissioner, 27 B. T. A. 342; 

Weaver v. Blair, 19 Fed. (2d) 16; j 

Reliance Mfg. Co. v. Blair, 19 Fed. (2d) 789. i 

i 

The evidence discloses that the Board has provided 

! 

that all telegraphic petitions are to be delivered to the 
Bureau of Internal Revenue telegraph office within the 
office hours of that office. 

Although the Board has established by its rules tliat 
the office of the Board will close at 4:30 p. m., these rules 

j 

do not, nor do they purport to, limit the time within which 
a petition may be filed, and means have been provided for 
the filing of the petitions at other hours. The only effect, 
in fact, resulting from the Board’s rule that the office of 
the Board will close at 4:30 p. m. is to provide that the 
routine business of the Board will be carried on between 
the hours of 9:00 a. m. and 4:30 p. m. 
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Rule 61 specifically provides: 

“That when the time for performing any act is 
prescribed by statute nothing in these rules shall be 
deemed to be a limitation or extension of the statutory 
time period.” 

In the case of Edz c\ Barron Estate Company v. Com¬ 
missioner, 24 B. T. A. 1256., affirmed 93 Fed. (2d) 751, 
the facts were Ithat the telegraphic petition was delivered 
to the Western Union Telegraph Company in San Fran¬ 
cisco after the government telegraph office had closed in 
Washington, i. e., at 7:00 p. m. on the last day. The 
message was telephoned (not delivered) to the chairman 
of the board, and no delivery was made, nor was the 
message sent over the government telegraph line on that 
day. On the day following, being the ninety-first day, 
the message was delivered over the government telegraph 
line. No other delivery was made. 

The Board of Tax Appeals in its decision held that the 
Western Union Telegraph Company could no more tele¬ 
phone a petition for the petitioner than could the petitioner 
himself telephone a petition to the Board. 

The Circuit Court, in its affirmance of the decision of 
the Board of Tax Appeals, stated, at page 754: 

“It is enough to say that to give effect to the con¬ 
gressional , provision whereunder the taxpayer may 
seek a redetermination of the Commissioner's finding 
before the Board, that something having the form 
and substance of a petition must be by the taxpayer 
filed with the Board within the time limited by the 
actr 

The Circuit Court of Appeals did not say that a petition 
must be filed \vithin the time provided by rules of the 
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Board, but clearly stated that something having the form 
and substance of a petition must be filed within the time 
limited by the act. It will thus be observed that the facts 
in the Barron case are clearly distinguishable from the 
facts in the present case and, furthermore, that the decisibn 
of the Board of Tax Appeals, as well as the decision of 
the Circuit Court of Appeals in the Edw. Barron Estate 
Company case does not hold that the ninety-day period 
ends at 4:30, but, on the contrary, clearly holds that the 
time within which the petition must be filed is limited by 
the act and, in the citations referred to heretofore in tnis 
brief, it has been shown that the time within which a 
petition must be filed does not expire until midnight lof 
the ninetieth day, and this holding has never been re¬ 
versed since the establishment of the Board of T#.x 
Appeals. 

We have been unable to locate any reported decision 

either of the Board or the courts in which it has b£en 

1 

held that the Board has power to make rules limiting the 
statutory time within which the taxpayer may appeal!to 
the Board. 

i 

The cases are not in conflict, and in every case reported 
in which jurisdiction has been denied by reason of failure 
to file a petition on time there has been a particular reason 
which justified the decision, and in none of them was fhe 
jurisdiction of the Board denied merely because the peti- 
tion was not filed before 4:30 p. m. 

The Board’s decision in the Edw. Barron Estate Co)n- 
pany case merely holds that the telephoning of the petition 
to the chairman did not constitute a filing, and that th^re 
must be a physical deposit of the petition with the proper 
person to be recognized as properly filed. 
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The decision of the Circuit Court of Appeals did not 
determine that the petition must be filed before 4:30, nor 
did the decision hold that the Board has power by its 
rules to diminish the time within which the petitioner 
could appeal. In fact the Circuit Court of Appeals, in 
its decision, stated: 

“’Nothing in Section 907(a), supra, nor the rules 
of practice and procedure prescribed thereunder, 
authorized the Board to vary or amend the statute 
conferring jurisdiction upon the Board to hear and 
determine taxpayer’s petitions.” 

Edward Barron Estate v. Comm., 93 Fed. (2d) 
751, 753. 

If the Board of Tax Appeals can by rule assume to 
shorten the time from midnight to 4:30 of the last day, 
then it may further shorten the time by requiring that 
all petitions be filed on the day previous. If the statutory 
period may be reduced seven and one-half hours, as the 
Board now contends, then the right may be further cur¬ 
tailed until it is in fact denied. 

CONCLUSION. 

From the facts established at the hearing, and the 
authorities cited herein, it is respectfully submitted that 
the petitioner duly filed a petition within the time provided 
by law, and within the time and in the manner provided 
by the rules and customs established by the Board. That 
said telegraphic petition, when transmitted over the gov¬ 
ernment telegraph wire, within the office hours of the 
government telegraph office, was duly filed in accordance 
with said rules and within the time provided by the law, 
and that, therefore, said petition was duly filed. That 
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the delivery of a copy of said telegraphic petition to tjhe 
clerk of the Board at 10:20 p. m. on January 8, 1940, 
also constituted a proper filing of the petition. 

It is further submitted that there has been no decision 
of either the Board or the courts which is in conflict 


with the contention made by the petitioner herein that 
this petition was duly filed within the time required ;by 


iaw, and that the jurisdiction of the Board of Tax Appeals 
has, therefore, attached in this case. 


Respectfully submitted, 



518TFidelity Building,! 


548 South Spring Street, 
Los Angeles, California, 


Attorney for Petitioner i 
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APPENDIX. 

Statutes. 


26 U. S. C. A. Int. Rev. Code: 

“Sec. 272 (a) (1) Petition to Board of Tax Ap¬ 
peals. If in the case of any taxpayer, the Commissioner 
determines that there is a deficiency in respect of the tabc 
imposed by this chapter, the Commissioner is authorized 
to send notice of such deficiency to the taxpayer by regis¬ 
tered mail. Within ninety days after such notice is mailed 
(not counting Sunday or a legal holiday in the District of 
Columbia as the ninetieth day) the taxpayer may file la 
petition with the Board of Tax Appeals for a redetermi¬ 
nation of the deficiency. No assessment of a deficiency in 

i 

respect to the tax imposed by this chapter and no distraint 
or proceeding in court for its collection shall be made, be¬ 
gun, or prosecuted until such notice has been mailed to the 
taxpayer, nor until the expiration of such ninety-day per¬ 
iod, nor, if a petition has been filed with the Board, until 
the decision of the Board has become final.” (53 Stat. 82j) 


“Sec. 1101. Jurisdiction. The Board and its divisions 
shall have such jurisdiction as is conferred on them by 
chapters 1, 2, 3, and 4 of this title, by Title II and Title 
III of the Revenue Act of 1926, 44 Stat. 9, or by laws en¬ 
acted subsequent to February 26, 1926. 53 Stat. 158.” \ 


“Sec. 1141. Courts of Review. 

(a) Jurisdiction. The Circuit Court of Appeals afid 
the United States Court of Appeals for the District of 
Columbia shall have exclusive jurisdiction to review the 





I 

decisions of the Board, except as provided in section 239 
of the Judicial Code, as amended, 43 Stat. 938 (U. S. C., 
Title 28, Sec. 346): and the judgment of any such court 
shall be final, except that it shall be subject to review by 
the Supreme Court of the United States upon certiorari, 
in the manner provided in section 240 of the Judicial Code, 
as amended, 43 Stat. 938 (U. S. C., Title 28, Sec. 347). 

(b) Venue. 

(1) In General. Except as provided in paragraph 2, 
such decisions may be reviewed by the Circuit Court of 
| Appeals for the circuit in which is located the collector’s 
office to which was made the return of the tax in respect 
of which the liablility arises or, if no return was made, 
then by the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

********* 

(3) Application of Subsection. This subsection 
shall be applicable to all decisions of the Board rendered 
on and after May 10, 1934, and section 1002 of the Rev¬ 
enue Act of 1926, 44 Stat. 110, as in force prior to May 
10, 1934, shall be applicable to such decisions rendered 
prior thereto, except that paragraph 2 of this subsection 
may be applied to any such decision rendered prior to 
May 10, 1934.” (53 Stat. 164.) 

“Sec. 1142. Petition for Review. The decision of 
the Board rendered after February 26, 1926 (except as 
provided in subdivision (j) of section 283 and in subdi¬ 
vision (h) of section 318 of the Revenue Act of 1926, 44 
Stat. 65, 83, relating to hearings before the Board prior 
to February 26, 1926) may be reviewed by a Circuit Court 
of Appeals, or the United States Court of Appeals for the 
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District of Columbia, as provided in section 1141, if a 
petition for such review is filed by either the Commis¬ 
sioner or the taxpayer within three months after the deci¬ 
sion is rendered, or, in the case of a decision rendered on 
or before June 6, 1932, within six months after the deci¬ 
sion is rendered. 53 Stat. 165.” 

| 

“Sec. 1110. Fee for Filing Petition. The Board is 
authorized to impose a fee in an amount not in exces^ of 
$10 to be fixed by the Board for the filing of any petition 
for the redetermination of a deficiency.” (53 Stat. 160.) 

“Sec. 1111. Rules of Practice, Procedure, ^nd 
Evidence. The proceedings of the Board and its divisions 
shall be conducted in accordance with such rules of practice 
and procedure (other than rules of evidence) as the Bo&rd 
may prescribe and in accordance with the rules of evidence 
applicable in the courts of the District of Columbia in the 
type of proceedings which prior to September 16, 1938, 
were within the jurisdiction of the courts of equity to ^aid 
District.” (53 Stat. 160.) 

***♦*****! 

“Sec. 1131. Expenditures. The Board is authorized 
to make such expenditures (including expenditures for 
personal services and rent at the seat of Government and 
elsewhere, and for law books, books of reference, and peri¬ 
odicals), as may be necessary efficiently to execute the 
functions vested in the Board. All expenditures of the 
Board shall be allowed and paid, out of any moneys ap¬ 
propriated for the purposes of the Board, upon presenta¬ 
tion of itemized vouchers therefor signed by the chairman. 
53 Stat. 163.” | 

*********! 

! 

i 

I 

| 

| 
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47 U. S. C. A.: 

“Sec. 3. Government Priority in Transmission of 
Messages. Telegrams between the several departments of 
the Government and their officers and agents, in their 
transmission over the lines of any telegraph company to 
which has been given the right of way, timber, or station 
lands from the public domain shall have priority over all 
other business,; at such rates as the Postmaster General 
shall annually fix. And no part of any appropriation for 
the several departments of the Government shall be paid 
to any company which neglects or refuses to transmit such 
telegrams in accordance with the provisions of this sec¬ 
tion.” (R. S. 5266; Comp. Stat. 10075.) 

Rule of Practice 

United States Board of Tax Appeals. 

“Rule 1. Business Hours —The office of the Board at 
Washington, D. C., will be open each business day from 
9 o’clock a. m. to 4:30 o’clock p. m.” 

********* 

“Rule 4. Form and Style of Papers. —All papers 
filed with the Board shall be either printed or typewritten, 
and if typewritten, shall be on only one side of plain white 
paper. This paper shall be not more than 8 J / 2 inches wide 
and 11 inches long, and shall weigh not less than 16 pounds 
to the ream. The papers shall be fastened on the left side 
and at no other place. They shall not be bound with stiff 
covers or backs. Copies shall be legible but may be on any 
weight paper. If printed, they shall be in 10- or 12-point 
type, on good unglazed paper, 5 7/8 inches wide by 9 
inches long, with inside margin not less than 1 inch wide, 
and with double-leaded text and single-leaded quotations. 
Citations shall be in italics when printed, and underscored 
when typewritten. 
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The proper caption shall be placed upon all papers filed. 
If the petitioner is an individual, the full given name and 
surname shall be set forth in the caption. If the petitioner 
is a married woman, her given name shall be used, not tjie 
name of her husband preceded by ‘Mrs.’ If the petitioner 
is a fiduciary, the name of the estate, trust, or other person 
for whom he acts, shall be given first, followed by the name 
of the fiduciary. (See Rules 5 and 6 (a), and Appendix I, 
Form No. 2.) 

Except as otherwise provided in these rules, a signed 
original and four conformed copies of all papers shall be 
filed. Whenever any paper is filed in more than one pro¬ 
ceeding (as a motion to consolidate proceedings or in pro¬ 
ceedings already consolidated), one additional copy shill 
be filed for each additional proceeding. 

i 

The written signature, whether of counsel or of the pe¬ 
titioner, shall be in individual and not in firm name, except 
that where the petitioner is a corporation the written sig¬ 
nature shall be by an active officer of the corporation. The 
name and mailing address of the petitioner or of counsel 
shall be typed or printed immediately following the written 
signature. 

Rule 5. Proper Parties —The proceeding shall be 
brought by and in the name of the person against whom 
the Commissioner determined the deficiency (or liability, 
as the case may be), or by and in the full descriptive name 
of the fiduciary legally entitled to institute a proceeding on 
behalf of such person. 

In the event of a variance between the name set forth 
in the notice of deficiency or liability and the correct name, 
a statement of the reasons for such variance shall be set 
forth in the petition. (See Rules 4, 6, and 23.)” 





Rule 6, as in effect prior to February 1, 1939: 

“Rule 6. Initiation of a Proceeding—Petition.— 
A proceeding shall be initiated by filing with the Board a 
petition, as provided in Rules 4, 5, and 8, and substantially 
in accordance with Form 2, shown in Appendix I. The 
petition shall be complete in itself so as fully to state the 
issues. It shall contain: 

********* 

( h ) * * * 

In the case of estates, trusts, or other fiduciaries, the 
petition shall be signed by counsel or by one or more of 
the fiduciaries, and shall be verified by one or more of the 
fiduciaries. A majority of the fiduciaries shall either sign 
or verify the petition.” 

Rule 6, as in effect after February 1, 1939: 

“Rule 6. Initiation of a Proceeding—Petition.— 
A proceeding shall be initiated by filing with the Board a 
petition, as provided in Rules 4, 5, and 8, and substantially 
in accordance with Form 2, shown in Appendix I. The 
petition shall be complete in itself so as fully to state the 
issues. It shall contain: 

********* 

(h) * * * 

The verification shall contain a statement that the fidu¬ 
ciaries signing and verifying have authority to act for the 
taxpayer.” 

“Rule 7. Filing of Petition. —An original and four 
clear copies of: the petition, either printed or typewritten 
as provided by rule 4, shall be filed with the Board (See 
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rule 9). The copies of the petition shall be conformed to 
the original by the petitioner. 

Failure to file a sufficient number of copies, as provided 
in this rule, or to conform to the requirements of rules 4, 

5, and 8, shall be ground for dismissal of the proceeding. 

1 

Rule 8. Fee for Filing Petition. —The fee for filing 
a petition with the Board shall be $10, payable at the time 
of filing. | 

Rule 9. Filing. —Any document to be filed with tie 
Board, must be filed at the office of the Board in Wash¬ 
ington, D. C., during business hours; provided, that a divi¬ 
sion hearing a proceeding may permit documents pertain¬ 
ing thereto to be filed at the hearing. 

Rule 11. Docket. —Upon receipt of the petition, the 
proceeding will be docketed and assigned a number and 
the parties notified thereof. This number shall be placed 
by the parties on all papers thereafter filed in the 
proceeding. ! 

********* 

i 

i 

“Rule 61. Computation of Time—Sundays and 
Holidays. —Whenever these Rules prescribe a time for 
the performance of any act, Sundays and legal holidays in 
the District of Columbia shall count just as any other days, 
except that when the time prescribed for the performance 
of an act expires on a Sunday or a legal holiday in tke 
District of Columbia, such time shall extend to and include 
the next succeeding day that is not a Sunday or such j a 
legal holiday: Provided, That when the time for perform¬ 
ing any act is prescribed by statute nothing in these Rules 
shall be deemed to be a limitation or extension of the 
statutory time period.” 




In the United States Court of Appeals for the 
District of Columbia 

j 
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In the United States Court of Appeals for the 
District of Columbia 

April Term, 1940 


No. 7705 

John D. McCord, petitioner 
v . 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED STATES 

BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is that included in the 
Order entered by the United States Board of Tax Appeals 
granting the respondent’s motion to dismiss the taxpayer’s pe¬ 
tition for lack of jurisdiction. (R. 33-34.) 

JURISDICTION 

The petition for review herein involves a deficiency in indi¬ 
vidual income taxes and penalties asserted thereon in the 
amounts of $13,113.57 and $3,278.39, respectively, aggregating 
in all $16,391.96, for the calendar years 1934, 1935, 1936 and 
1938 (R. 3, 11-24), and is taken from an order of dismissal, 
entered by the Board of Tax Appeals on April 2, 1940, for 
lack of jurisdiction (R. 33-34), of the taxpayer’s petition filed 
)n January 9, 1940, with the Board of Tax Appeals (R. 2-24) 

(l) 
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for a redetermination of the deficiency in taxes and penalties 
asserted by the Commissioner on October 10, 1939. for those 
taxable years (R. 11-24). The case is brought to this Court 
by petition for review filed May 24. 1940 (R. 34-37), pur¬ 
suant to the provisions of Sections 1141 and 1142 of the In¬ 
ternal Revenue Code. 

QUESTION PRESENTED 

Whether the taxpayer’s petition for a redetermination of the 
deficiency in income taxes and penalties asserted by the Com¬ 
missioner of Internal Revenue for the taxable years involved 
herein was timely and properly filed with the Board of Tax 
Appeals within the 90-day statutory period as provided by 
Section 272 (a) of the Revenue Acts of 1934, 1936 and 1938. 

This is determinative of the question whether or not the 
Board had jurisdiction in the case. 

STATUTES AND OTHER AUTHORITIES INVOLVED 

These will be found in the Appendix, infra, pp. 25-27. 

STATEMENT 

The material facts, stipulated to be true, are as follows 
(R. 39-40): 

The deficiency notice upon which this appeal is based, was 
mailed to the taxpayer on October 10. 1939. The 90th day 
after the mailing of the notice and within which time the peti¬ 
tion is required by law to be filed with the Board of Tax Ap¬ 
peals. was January 8, 1940. On January S, 1940, the taxpayer 
filed ia telegraphic petition in the office of the Western Union 
Telegraph Company at Los Angeles, California, at 1:00 p. m., 
Pacific Standard Time, 4:00 p. m.. Eastern Standard Time. 
The message was transmitted to Washington, and was re¬ 
ceived at Washington in the main office of the Western Union 
Telegraph Company at 4:12 p. m.. Eastern Standard Time. A 
correction was called for by the operator at Washington, and a 
correction from Los Angeles was received by the Western 
Union Telegraph Company at Washington, D. C., at 4:24 
p. mj, Eastern Standard Time, on January 8, 1940. (R. 39.) 
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The Western Union Telegraph Company has been instructed 
by the Board of Tax Appeals to deliver all messages addressed 
to the Board of Tax Appeals over the Government telegraph 
wire connected with the building in which the Board of Tax 
Appeals is located. The Government telegraph wire is oper¬ 
ated by employees of the Government. The telegraph office 
to which the Western Union Telegraph Company is required 
to deliver all messages to the Board of Tax Appeals is regu¬ 
larly open from 7:30 a, m., to 6:00 p. m., and is authorized to 
receive messages addressed to the Board of Tax Appeals within 
those hours. (R. 39.) 

The Government wire over which messages to the Board of 
Tax Appeals are required to be delivered, was busy between 
4:00 p. m., and 5:00 p. m., on January 8, 1940, in the trans¬ 
mission of messages filed by the Government, which messages 
have priority over incoming messages. (R. 39-40.) 

The taxpayer’s telegraphic message was in the office of the 
Western Union Telegraph Company at Washington, D. C., 
and waiting for transmission to the operator of the Govern¬ 
ment wire before 4:30 p. m., Eastern Standard Time, on Janu¬ 
ary 8. 1940. (R. 40.) 

The telegraphic petition was delivered by the Western 
Union Telegraph Company to the operator of the Government 
telegraph wire before midnight on January 8, 1940, that is, at 
4:53 p. m., Eastern Standard Time on January 8,1940. There¬ 
after, a copy of the telegraphic petition was delivered to B. D. 
Gamble, Clerk, Board of Tax Appeals, at 10:20 p. m., on 
January 8, 1940, by the Western Union Telegraph Company. 
(R. 40.) 

The Board of Tax Appeals has regularly permitted the 
filing of telegraphic petitions. (R. 40.) 

Other more detailed facts, set forth in the taxpayer’s Motion 1 
for acceptance and filing of his telegraphic petition (R. 27-31), 
were stipulated to be correct by counsel for the taxpayer and the 

1 The purpose of this Motion filed by the taxpayer with the Board on Febru¬ 
ary 5, 1040, as expressed in the full title thereof, was that the telegraphic 
petition be received and tiled as the petition, and that the typewritten petition 
be received as an amended petition, with telegrams attached. (R. 27.) 
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Commissioner at the hearing before the Board (with certain 
exceptions (R. 38-39) as pointed out hereafter), as follows 
(R. 28-31): 

On Saturday, January 6,1940, counsel for the taxpayer mailed 
a typewritten petition in the above-entitled proceeding, and a 
motion to have the proceeding placed on the Circuit Calendar at 
Los Angeles, together with the required number of copies and 
the filing fee of $10. The petition, motion, and filing fee were 
enclosed in an envelope addressed to the Clerk, Board of Tax 
Appeals, Washington, D. C., and mailed registered air mail, spe¬ 
cial delivery, with the proper postage affixed thereto, in suffi¬ 
cient time to reach Washington. D. C., on January 7,1940, in the 
regular course of the air mail. The documents were received by 
the Clerk of the Board of Tax Appeals on January 9,1940, hav¬ 
ing been delivered by regular mail by reason of the grounding of 
the airplane carrying the documents. Included in the envelope 
was a letter addressed to the Clerk, Board of Tax Appeals, 
requesting him to wire counsel for the taxpayer, collect, imme¬ 
diately upon receipt of the petition. (R. 28.) 

On Monday morning, January 8, 1940, having received no 
telegram from the Clerk, counsel sent a telegram addressed to 
the Clerk, Board of Tax Appeals, as follows (R. 28): 

January 8, 1940. Clerk, U. S. Board of Tax Appeals, 
Washington, D. C. Wire collect immediately if John D. 
i McCord petition filed. Clark J. Milliron. 

The message was filed at Los Angeles at 12:14 p. m.. Pacific 
Standard Time (3:14 p. m., Eastern Standard Time) and was 
received in the office of the Western Union Telegraph Company 
at Washington, D. C., at 3:23 p. m., Eastern Standard Time. 
Thereafter the message was transmitted by the Washington 
office of the Western Union Telegraph Company over the Gov¬ 
ernment wire to the Board of Tax Appeals at 4:04 p. m., Eastern 
Standard Time. (R. 28.) 

Immediately after sending the message on Monday, January 
8,1940, counsel for the taxpayer inquired and was informed that 
most of the airplanes flying between Los Angeles and Washing¬ 
ton had been grounded by reason of severe storms and that air 
mail had probably been forwarded by regular mail. Immedi¬ 
ately thereafter counsel prepared a telegraphic petition in words 
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and figures (R. 32) as follows, which was filed with the Western 
Union Telegraph Company at Los Angeles, California (R. 29): 

January 8, 1940. Clerk, U. S. Board of Tax Ap¬ 
peals, Washington, D. C. Wish to appeal against as¬ 
sessment ninety day letter Commissioner dated October 
ten nineteen thirty-nine, no symbols shown. Years 
Nineteen thirty four Nineteen thirty-five nineteen thirty- 
six and nineteen thirty-eight. Amount claimed income 
tax deficiency thirteen thousand one hundred thirteen 
dollars fifty-seven cents, penalty three thousand two 
hundred seventy-eight dollars thirty-nine cents all of 
which in controversy. Appeal made on grounds no 
other returns taxes or penalties due as all returns filed 
and taxes paid Collector Manila. Also exempt under 
Section two hundred fifty-one Revenue Acts. Nine¬ 
teen thirty-four and nineteen thirty-five taxes barred by 
statute of limitations and income, deductions and cred¬ 
its incorrectly determined. Duly executed petition with 
filing fee mailed in time to reach you today with request 
for telegraphic advice of receipt. If said Petition not 
received please accept this appeal as Petition. John D. 
McCord. Telegram—Rush. Western Union: Please 
deliver to addressee in Washington before 4:30 their 
time. You may make extra charge if necessary. Rush. 

The message was filed in the office of the Western Union 
Telegraph Company at Los Angeles, California, at 1:00 p. m., 
Pacific Standard Time (4:00 p. m., Eastern Standard Time) 
January 8, 1940. The message was transmitted to Washing¬ 
ton, and was received at Washington in the main office of the 
Western Union Telegraph Company at 4:12 p. m., Eastern 
Standard Time. Thereafter, owing to the fact that in trans¬ 
mitting the message the operator incorrectly spelled the word 
“fee” as “fe” in the message transmitted to Washington, a 
correction was called for by the operator in Washington and 
the correction by the Los Angeles office was received by the 
Western Union Telegraph office at Washington at 4:24 p. m., 
Eastern Standard Time. (R. 29.) 

The Western Union Telegraph Company has been instructed 
by the Board of Tax Appeals to deliver all messages addressed 
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to the Board of Tax Appeals to a Government telegraph wire 
connected with the building in which the Board of Tax Appeals 
is located. The Government telegraph wire is operated by 
employees of the Government. The telegraph office to which 
the Western Union Telegraph Company is required to deliver 
all messages addressed to the Board of Tax Appeals is open 
regularly from 7:30 a. m., to 6:00 p. m., 5 and is authorized to 
receive messages addressed to the Board of Tax Appeals at 
any time within those hours. (R. 29-30.) 

The taxpayer was informed and believed that the Govern¬ 
ment wire over which messages to the Board of Tax Appeals 
are required to be delivered as ordinarily busy between 4:00 
and q:00 p. m., and was busy on January 8, 1940, in the trans¬ 
mission of messages filed by the Government, which messages 
have priority over incoming messages; and in fact counsel for 
the taxpayer received a Government message from the Clerk of 
the Board of Tax Appeals transmitted over the Government 
wire and which was transmitted to the office of the Western 
Union Telegraph Company at Washington, D. C., at 4:49 
p. m.. Eastern Standard Time, January 8, 1940, immediately 
preceding the transmission to the operator of the aforesaid 
telegraphic petition, which petition was in the office of the 
Western Union Telegraph Company at Washington, D. C., 
available and waiting for transmission to the operator on the 
Government wire at 4:30 p. m., Eastern Standard Time.. 
(R. 30.) 

The aforesaid message was delivered by the Western Union 
Telegraph Company to the operator 3 of the Government tele- 

2 This appeared as “7:00 p. m." in the taxpayer’s original motion (R. 30), 

but should correctly read “6:00 p. m.” (R. 39), as the taxpayer now 

admits (Br. 6). 

3 In the taxpayer's original motion this paragraph read as follows 
(R. 30): 

“The aforesaid message was delivered by the Western Union Telegraph 
Company to the representative of the Board of Tax Appeals on said Gov¬ 
ernment telegraph wire at 4:53 p. m.. Eastern Standard Time, January 8, 
1940. 

but counsel for the respondent refused so to stipulate before the Board for 
the reason (R. 3S-39) that— 

“Respondent denied that the statement on page 5 of the Motion was 
correct insofar as it implied that the person who receives the telegraph mes- 
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graph wire at 4:53 p. m., Eastern Standard Time, January 8, 
1940. (R. 30.) 

On January 8, 1940, after the telegram had been delivered 
over the Government telegraph wire, counsel for the taxpayer 
further instructed the Western Union Telegraph Company to 
deliver a copy of the telegraphic petition to B. D. Gamble, 
Clerk of the Board of Tax Appeals, personally, before mid¬ 
night on January 8, 1940; and thereafter, at 10:20 p. m.. 4 on 
January 8, 1940, a copy of the telegraphic petition (R. 32-33) 
was delivered to B. D. Gamble at his residence (R. 33), by the 
Western Union Telegraph Company. (R. 30.) 

The Board of Tax Appeals has regularly permitted the filing 
of telegraphic petitions. 5 (R. 30.) 

sages in the Internal Revenue Building is a representative of the Board 
of Tax Appeals and authorized to receive papers for tiling.” 

It was stipulated that the telegraphic message in question was delivered to 
“the operator of the Government telegraph wire” (R. 40 ) instead of “to 
the representative of the Board of Tax Appeals on said Government tele¬ 
graph wire” (R. 30). 

Since the taxpayer states there is no conflict in the facts (Br. 10, 12). it is 
assumed that he acquiesces therein. 

4 This appeared as "10:51 p. m.” in the taxpayer’s original motion (R. 
30). but the taxpayer now admits it should correctly read “10:20 p. m.” 
(Br. 3). as stipulated (R. 40). 

‘In the taxpayer’s original motion this paragraph reads as follows 
(R. 30-31) : 

“The Board of Tax Appeals has regularly permitted the filing of tele¬ 
graphic petitions, and the aforesaid Petition was duly received by the 
authorized representative of the Board of Tax Appeals within the regular 
hours established for the delivery of telegraphic appeals to the Board of 
Tax Appeals and in the regular manner established by said Board, and 
the same was received on January 8, 1940, and within 90 days from the 
date of the Commissioner’s Notice of Deficiency, which said Notice was 
stated [dated] October 10, 1939, and was mailed either on October 10th 
or October 11th, 1939, the exact date of mailing being unknown to counsel 
for the petitioner. 

Counsel for the respondent refused so to stipulate before the Board for the 
reason (R. 39) that— 

"Respondent denied that the statement on page ;> of the Motion was cor¬ 
rect insofar as it alleges as a fact that the telegraphic petition was re¬ 
ceived in the* ordinary course by the Board or any authorized representative 
thereof at 4:53 p. m.. on January 8. 1940, or within the established office 
hours of the Government telegraph office in Washington or within 90 days 
from the date of mailing the deficiency Notice.” 

The taxpayer apparently now acquiesces in the respondent’s exceptions 

20106G—to-2 
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On January 9. 1940. the Clerk of the Board of Tax Appeals 
forwarded to counsel for the taxpayer an acknowledgement of 
the receipt of the typewritten petition and motion on January 
9. 1,940. but no acknowledgement has been received of the 
telegraphic petition received on January S, 1940. The tele¬ 
graphic petition was in Washington before 4:30 p. m.. on 
January S. 1940. and was duly received by the operator 0 of 
the Government telegraph office prior to midnight on January 
8, 1940. to wit. at 4:53 p. m., and a copy was thereafter de¬ 
livered to the Clerk of the Board of Tax Appeals, at his resi¬ 
dence (R. 33). prior to midnight on January 8, 1940. to wit, 
at 10:20 p. m.. T January S. 1940. (R. 31.) 

The Commissioner filed a motion to dismiss for lack of 
jurisdiction on the grounds that the notice of deficiency was 
mailed to the taxpayer on October 10. 1939, and that the 
petition for redetermination thereof had not been filed with 
the Board until January 9. 1940, that is, more than 90 days 
after the date of the deficiency notice, the previous day, Janu¬ 
ary 8. 1940, having been neither Sunday nor a legal holiday in 
the District of Columbia. (R. 26-27.) 

Thereafter, on February 5, 1940, the taxpayer filed a mo¬ 
tion with the Board requesting that his telegraphic petitions, 
etc., above mentioned, be received and accepted by the Board 
as his petition for redetermination of the Commissioner’s defi¬ 
ciency and that the typewritten petition, received by the 
Board on January 9, 1940, be received, accepted and filed as 
an amended petition. (R. 27.) On April 2, 1940, the Board, 
upon due hearing had thereon, entered an order granting the 
Commissioner’s motion to dismiss for lack of jurisdiction, hold¬ 
ing that the Commissioner had conclusively shown that the 
taxpayer’s petition for redetermination was not filed with the 
Board until January 9, 1940, which was the 91st day after 

thus stated. (Br. 2-3, 8.) Moreover, it Is stipulated that the deficiency 
notice in question was mailed on October 10, 1939. (R. 39.) 

* The word “operator” has been substituted for the words “authorized 
representative of the Board of Tax Appeals” (R. 31) in orcler to make 
the facts recited in the taxpayer’s Motion conform with the facts as stipu¬ 
lated (R. 38-39, Pars, (d) and (e); see also Footnote 4, supra). 

7 The words “and within the established office hours” (R. 31) have been 
deleted to conform with the stipulated facts (R. 39; see also Footnote 4, 
supra). 
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the mailing of the deficiency notice, and that therefore the 
Board had no jurisdiction in the case. (R. 33-34.) From 
the order so entered the taxpayer petitioned this Court for 
review. (R. 34-37.) 

SUMMARY OF ARGUMENT 

The telegraphic petition for a redetermination of taxpayer’s 
deficiency was not timely filed with the Board within the 90-day 
period as provided by the statute and the rules of the Board. 
The statute provides that petitions for redetermination may be 
filed “with the Board” within 90 days after the Commissioner 
has sent the notice of deficiency by registered mail. The tax¬ 
payer’s telegraphic petition was delivered to the Government 
operator of the telegraph office, not an employee of the Board, 
and to the Clerk of the Board at his residence, both on the night 
of the 90th day after the close of the Board’s business hours, and 
the formal typewritten petition was not delivered to the Board 
until the next day. This was not a sufficient filing under the 
statute. 

The Board accepts skeletal telegraphic petitions at its office on 
or before the last day of the appeal period, if they are supple¬ 
mented later by verified petitions as provided by the rules. The 
statutory appeal period, however, is mandatory and jurisdic¬ 
tional—not merely incidental and procedural—and may not be 
enlarged, altered or extended by waiver, consent or even by rule 
or order of the Board or of this Court. Unless the petition is 
delivered to some person authorized to receive it at the office of 
the Board, it is not “filed” with the Board as required by statute. 
The authorities are in accord on this proposition. The Board’s 
rules require the filing of documents at the office of the Board in 
Washington, D. C., during business hours, and specify that the 
hours are from 9 a. m. to 4:30 p. m. The filing herein did not 
meet those requirements. 

The taxpayer’s argument that receipt after hours of tele¬ 
graphic petitions by telegraph operators authorized by the 
Board to receive them constitutes timely receipt by the Board 
is untenable. The authorities do not support this. Neither 
do they support the contention that delivery of such petitions 
on the last day of the appeal period to one not an employee of 
the Board, or to the Clerk of the Board at his residence, both 
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after hours, followed by the filing of a formal petition the 
next day, constitutes legal filing “with the Board of Tax Ap¬ 
peals.” The stated grounds therefor, namely, that taxpayers 
have from midnight of the date of the deficiency notice until 
midnight of the 90th day to file, and that delivery to the only 
office authorized by the Board to receive telegraphic petitions, 
or to the Clerk, after hours, constitute filing with the Board, 
are unsound and not supported by authority. In neither case 
is there a filing with the Board before midnight, as the statute 
requires. 

The taxpayer’s having waited until nearly the end of the 
appeal period and then fatally relied on the airmails for trans¬ 
mission of his formal petition, without having made due allow¬ 
ance for failure of such mode of transportation to move strict¬ 
ly according to schedule, and also having delayed until the 
latter part of the last day to attempt timely to file his tele¬ 
graphic petition, do not give rise to any equities warranting 
a departure from the sound rule that jurisdictional require¬ 
ments cannot be varied, extended, enlarged or disregarded. 
The Board’s action in dismissing the proceedings for lack of 
jurisdiction was therefore proper. 

ARGUMENT 

The telegraphic petition for redetermination of the tax¬ 
payer’s deficiency in income taxes and penalties asserted 
by the Commissioner for the taxable years herein was not 
timely and properly filed with the Board within the 90-day 
period as provided by the statute and the rules of the 
Board, and therefore the Board properly dismissed the 
instant proceeding for lack of jurisdiction 

The merits of the case are not here involved. Whether or 
not the Board, under the facts herein, had jurisdiction to 
entertain the action is the only question. 

Briefly, the Commissioner sent the deficiency notice to 
the taxpayer on October 10, 1939, as required by law. (R. 11.) 
The 90th and last day on which the taxpayer could have peti¬ 
tioned the Board for a redetermination thereof was January 
8, 1940. (R. 39.) The taxpayer’s telegraphic petition for re- 
determination was delivered at 4:53 p. m. on that date “to 
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the operator of the Government telegraph wire” in the Bureau 
of Internal Revenue Building, Washington, D. C., not to the 
Clerk of the Board. (R. 32, 40.) Thereafter a copy of the 
telegram was delivered at 10:20 p. m. on that date to the 
Clerk of the Board at his residence in Maryland (R. 32-33, 
40.) On January 9, 1940, the 91st day, the taxpayer’s type¬ 
written petition, requested by the taxpayer to be amendatory 
to the telegraphic petition (R. 31). was delivered to and filed 
with the Board (R. 1, 2-24, 27, 34). 

The Commissioner, accordingly, filed a motion to dismiss for 
lack of jurisdiction on the ground that the taxpayer’s petition 
was filed later than the 90th day. (R. 26-27.) The Board, 
after due hearing thereon, held that the petition was not filed 
until the 91st day after the mailing of the deficiency notice, 
and that therefore it had no jurisdiction in the case. Conse¬ 
quently, it granted the Commissioner’s motion to dismiss. 
(R. 33-34.) 

The taxpayer contends, in substance, that the Board’s tele¬ 
graphic messages may be received during the telegraph office’s 
business hours of 7: 30 a. m. to 6 p. m., in its office in the 
Bureau of Internal Revenue Building; that the telegraphic 
petition here in question was received by the telegraph opera¬ 
tor in that office at 4: 53 p. m. on January 8, 1940, the 90th 
and last day on which it could have been filed under the 
statute; that a copy thereof was also received by the Clerk 
of the Board at his residence at 10: 20 p. m. on the same date; 
and that, therefore, the petitions thus received by the tele¬ 
graph operator, allegedly an agent of the Board, and by the 
Clerk of the Board, were timely received by the Board in ac¬ 
cordance with law. His grounds therefor are that the taxpayer 
had until midnight of that date to file; that the Board, having 
entered into such an arrangement to receive its telegrams, had 
thereby authorized receipt of its messages until 6: 00 p. m., the 
closing hour of that telegraph office, instead of 4: 30 p. m., the 
closing hour of the Board; that any other conclusion would 
deprive the taxpayer of the full 24 hours of the 90th day in 
which to file a petition (whereas the authorities hold, and the 
Board’s rules provide, that the Board’s jurisdiction, established 
by statute, can not be changed, and its rules shall not limit or 
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extend the statutory time period or enlarge or restrict the 
jurisdiction under any circumstances); and that since there 
are no decisions contrary to his contentions herein that the 
telegraphic petition was timely filed, the Board has jurisdiction 
in the case. 

It|is our position that Section 272 (a) of the Revenue Acts of 
1934,1936 and 193S, infra (and the word “file” as used therein) 
requires that before the Board of Tax Appeals has jurisdiction 
to entertain a petition for redetermination of a deficiency 
asserted by the Commissioner, the taxpayer’s petition must 
Have been delivered to the proper officer and received by him 
to be filed at the office of the Board at Washington, D. C., 
within 90 days from the mailing of the deficiency notice; that 
by nothing less than officially, physically, and timely deposit¬ 
ing a petition with a proper person in the office of the Board 
at Washington will it be recognized as properly filed under the 
rules^ since anything else would be impossible to administer; 
that these requirements cannot be modified by the Board or 
by this Court, since they are mandatory and jurisdictional— 
not merely incidental and procedural—and the statutory re¬ 
quirements for jurisdiction must be observed; and that since 
the instant telegraphic or amendatory typewritten petition was 
not timely filed as required by the statute, the Board was with¬ 
out jurisdiction to hear the case, and properly dismissed the 
petition. We submit that the authorities stated hereafter 
clearly support this position. 

The statute provides that a taxpayer may file a petition for 
the redetermination of a deficiency with the Board of Tax 
Appeals within 90 days after the notice of a deficiency has 
been sent by registered mail by the Commissioner. Section 
272 (a) of the Revenue Acts of 1934, 1936 and 1938 (Ap¬ 
pendix, infra, p. 25). The Board’s rules provide, as to busi¬ 
ness hours, that the office of the Board at Washington. D. C., 
will be open each business day from 9:00 o’clock a. m. to 4:30 
o’clock p. m. (Rule 1, infra ); that petitions for redetermina¬ 
tion, either printed or typewritten, shall be filed in quadrupli¬ 
cate with the Board at Washington, D. C. (Rule 7, infra)] 
and that “Any document to be filed with the Board must be 
filed at the office of the Board in Washington, D. C., during 
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business hours”—with a proviso not material herein (Rule 9, 
infra ). 

It remains to be determined merely whether or not a skeletal 
telegraphic petition delivered, without the requisite filing fee, 
to a telegraph operator—not an employee of the Board—in a 
Government-operated telegraph office and/or a copy thereof 
delivered to the Clerk of the Board at his residence, both after 
the closing of the regular business hours of the Board, on the 
night of the 90th day after the mailing of the Commissioner’s 
deficiency notice, and the physical delivery of the telegraphic 
petition together with a formal typewritten petition, with 
filing fee, at the Board’s office the next day, constitute a filing 
within the meaning of the statute and the rules of the Board. 

The telegraphic petition was not delivered to the Board of 
Tax Appeals or any authorized representative thereof prior to 
10:20 p. m. on January 8, 1940, at which time it was deliv¬ 
ered to the Clerk of the Board at his residence in Garrett 
Park, Maryland. (R. 30, 32-33, 40.) Such delivery did not 
constitute the filing of the document “at the office of the 
Board in Washington, D. C., during business hours” (Rule 9, 
infra), which are from 9 a. m. to 4:30 p. m. (Rule 1 , infra), nor 
was it a filing “with the Board of Tax Appeals”, as required 
by the statute (Section 272 (a). Revenue Acts of 1934, 1936 
and 1938, infra). Even thought the Board, by prearrange¬ 
ment, regularly received its telegrams, “during business hours” 
(Rule 9, infra), of course, through the Government telegraph 
office of the Bureau of Internal Revenue, the receipt at 4:53 
p. m., after business hours, of a telegram for the Board by an 
operator of that telegraph office could not constitute compli¬ 
ance “with the statutory requirement that a petition be filed 
‘with the Board of Tax Appeals’ within the time allowed” 
(Edward Barron Estate Co. v. Commissioner, 93 F. (2d) 751, 
753 (C. C. A. 9th), any more than could the Clerk’s receipt, 
after business hours, of a like telegram at his residence. As 
the court aptly stated in the Barron Estate Co. case (p. 754): 

A petition is not filed with the Board by giving tele¬ 
graphic notice to an individual member [the Clerk 
herein] of the Board of an intention to comply with 
the statute. 
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Apropos of this, this Court stated in Lewis-Hall Iron Works v. 
Blair, 57 App. D. C. 364, 366, 23 F. (2d) 972, 974, certiorari 
denied, 277 U. S. 592, that: 

The Board of Tax Appeals is authorized to prescribe 
reasonable rules of procedure for conducting its business. 
Section 900, Revenue Act of 1924 (26 U. S. C. A. §§ 1211— 
1222; Comp. St. § 6371 5/6 b). This court will take ju¬ 
dicial notice of the Board’s rules when regularly promul¬ 
gated. Goldsmith v. Board of Tax Appeals, 55 App. 
i D. C. 229,4 F. (2d) 422. Under this authority the Board 
prescribed the following rule, to wit: “Rule 1. Business 
hours .—The office of the Board at Washington, D. C., 
will be open each business day from 9 o’clock a. m. to 
4:30 o’clock p. m.” In the present instance the Board’s 
office was closed, conformably with its rules, prior to 7:10 
p. m.. when the postman placed the petition in the mail 
box or left it upon the office floor. Accordingly there was 
no one then at the office to receive the petition, nor was 
it received by anyone for the Board until the next day/ 

Clearly, in this case neither of the petitions was filed with the 
Board within the time prescribed by the statute and the 
Board’s rules of practice. The typewritten formal petition was 
not filed with the Board until January 9, 1940 (R. 1, 2-24), 
which was the ninety-first day after the mailing of the Commis¬ 
sioner’s notice of deficiency, as the taxpayer admits (Br. 1,5). 
Both petitions, therefore, were filed too late. Consequently, the 
Board had no jurisdiction herein* and properly dismissed the 
petition. 

As a background to all discussion, “it must be remembered 
that the Board is a tribunal of limited jurisdiction, Aldine Club, 
1 B. T. A. 710, and Consolidated Cos., 15 B. T. A. 645, and that 
whatever jurisdiction it may have is definitely prescribed by the 
statute creating it and responsible for its continued existence. 
Therefore, the Board is powerless to apply rules of law, although 

* The taxpayer does not attempt to distinguish this case, but cites it merely 
for the principle that the failure to pay the prescribed tiling fee did not defeat 
jurisdiction. But this Court pointed out that the requirement that the peti¬ 
tion be tiled within 60 days was a different kind of requirement, since it was 
jurisdictional and not procedural. 
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applicable under other and different circumstances, which would 
tend to enlarge the jurisdiction of the Board * * Car- 
nation Milk Products Co. v. Commissioner, 20 B. T. A. 627, 634. 
The Circuit Court of Appeals for the Ninth Circuit has held that 
nothing in the statutes “nor in the ‘rules of practice and proce¬ 
dure’ prescribed thereunder, authorizes the Board to vary or 
amend the statute conferring jurisdiction” upon it ( Edward 
Barron Estate Co. v. Commissioner, supra, p. 753), as the tax¬ 
payer, citing many authorities, admits (Br. 18-21). 

Accordingly, it has been stated that the requirement that 
petitions for redetermination be filed within a specified period 
after the mailing of the deficiency notice “is statutory and 
jurisdictional and is not merely procedural.” Lewis-Hall Iron 
Works v. Blair, supra (57 App. D. C. 364, 366; 23 F. (2d) 
972, 974); Board of Tax Appeals v. United States, 59 App. 
D. C. 161, 162, 37 F. (2d) 442, 443, certiorari denied, 281 U. S. 
731; Edward Barron Estate Co. v. Commissioner, supra, p. 
753. This view was adopted by the Board from the beginning 
and has been consistently followed. Hatch & Bailey Co. v. 
Commissioner, 1 B. T. A. 25; William Frantze & Co. v. Com¬ 
missioner, 1 B. T. A. 26; Hurst, Anthony <& Watkins v. Com¬ 
missioner, 1 B. T. A. 26; Strutwear Knitting Co. v. 
Commissioner, 1 B. T. A. 41; United Paper Co v. Commis¬ 
sioner, 4 B. T. A. 257; Wald v. Commissioner ,-8 B. T. A. 1003; 
I. Frank Sons Co. v. Commissioner, 22 B. T. A. 40, 41; Baker 
v. Commissioner, 30 B. T. A. 188, 192. 

Because such is the nature of the proceedings for review of 
the Commissioner’s determination by the Board, this Court 
has stated in Chambers v. Lucas, 59 App. D. C. 327, 328, 41 F. 
(2d) 299, 300, that they— 

must be observed to the letter. The court or the Board 
is not permitted to modify the statute or rule even for 
equitable reasons. The provision of the statute here 
under consideration is in the nature of a limitation upon 
the right of the taxpayer to avail himself of the right 
of appeal, and there must be a strict compliance with 
its provisions, if the taxpayer desires to take advantage 
of the rights conferred. Florsheim Brothers Dry Goods 
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i Co. v. United States , 280 U. S. 453, 50 S. Ct. 215, 74 
L. Ed. 542; Lucas v. Pilliod Lumber Co. * * * 50 
S. Ct. 297, 74 L. Ed. 829. [Italics supplied.] 

The Circuit Court of Appeals for the Ninth Circuit made a like 
statement in the Barron Estate case, supra (p. 753). The 
same view has also been consistently followed by the Board 
of Tax Appeals. Satovsky v. Commissioner, 1 B. T. A. 22; 
Matteson Co. v. Commissioner, 1 B. T. A. 905; M. T. K. Prod¬ 
ucts Co. v. Commissioner, 1 B. T. A. 924, 926; Ruby v. Com¬ 
missioner, 2 B. T. A. 377. 378; J. W. Teasdale & Co. v. Com¬ 
missioner, 5 B. T. A. 1244, 1246. 

It would seem, therefore, that the only proper subject of 
inquiry is whether the appeal was filed within the statutory 
period required. Matteson Co. v. Commissioner, supra. That, 
in this case, depends upon the meaning of the word “file” 9 as 
used in Section 272 (a) of the Revenue Acts of 1934. 1936 and 
1938. infra. This question has been answered by the Board in 
Satovsky v. Commissioner, supra, as follows (p. 23): 

* * * an appeal is not filed with the Board until 
the petition thereon has been delivered to some person 
authorized to receive it at the office of the Board in 
Washington, D. C. * * * 

This rule has been restated with approval and applied in 
Lewis-Hall Iron Works v. Blair, supra; Poynor v. Commis¬ 
sioner, SI F. (2d) 521, 522 (C. C. A. 5th); Matteson Co. v. 
Commissioner, supra; and Edward Barron Estate Co. v. Com¬ 
missioner, supra, p. 753. 

°Ttye generally accepted definition of “file", both as used in the statutes 
and in ordinary usage, conforms to the interpretaton given by the above- 
stated authorities; that is. the delivery of the papers in question to the 
proper officer, and by him received to be kept on file. United States v. 
Hardy. 74 F. (2d) S41 (C. C. A. 4th) ; In re Gubelmam, 10 F. (2d) 926, 
929 (C. C. A. 2d), reversed in part on other grounds, sub nom. Latzko v. 
Equitable Trust Co.. 275 U. S. 254; Laser Grain Co. v. United States, 250 
Fed. S26, 831 (C. C. A. Sth) : Emmons v. Marbelitc Piaster Co., 193 Fed. 
181. 183 (C. C.. Nev.) ; Stone v. Crow. 2 S. D. 525, 51 N. W. 335; Gallayher 
v. Lin wood, 30 N. M. 211, 231 Pac. 627. 629; Hoyt v. Stark. 134 Cal. 178, 
66 Pac. 223; Wescott v. Eccles, 3 Utah 258. 2 Pac. 525; Conant’s Estate, 43 
Ore. 530. 534, 73 Pac. 1018. 1020; 1 Bouvier’s Law Dictionary 1219; 
Webster’s New International Dictionary (1933), p. 814. 
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The authorities are in accord. Thus in Lewis-Hall Iron 
Works v. Blair, supra, cited by the taxpayer (Br. 23), this 
Court held that a petition for redetermination of a deficiency 
was not “filed” within 60 days—90 days, under existing law 
(Sec. 272, Revenue Acts of 1934, 1936 and 1938)—where it 
was delivered to the office of the Board on the 60th day (90th 
day herein), but after business hours as determined by the 
Board. There the 60th day for filing a petition with the 
Board (under the 1926 Act) expired on August 10. 1926, on 
w’hich day the postman at 7:10 p. m. placed the envelope con¬ 
taining the petition and copies thereof, sent by the taxpayer, 
in the slot of the door where mail addressed to the Board was 
usually delivered. It was found there the next morning and 
stamped “filed” as of that date, i. e., on August 11, 1926. The 
Board’s office was closed prior to 7:10 p. m. on August 10, 
1926, and remained closed the rest of that day. This Court 
ruled that “file” meant delivery of the petition to the proper 
officer, and affirmed the decision of the Board that the peti¬ 
tion was not filed wdthin the 60-day period required by Sec¬ 
tion 274 (a) of the Revenue Act of 1926. The Court stated 
(57 App. D. C. 364, 366; 23 F. (2d) 972, 974): 

The controlling question at present is whether this 
deposit of the petition constituted a filing of it within 
the law. This question must be answered in the nega¬ 
tive, for it is well established that in general a paper is 
not “filed,” within contemplation of law, until it is 

delivered to the proper officer to be filed by him. 

***** 

It follows that the Board’s decision dismissing the 
petition was correct, for the requirement that such pe¬ 
titions shall be filed within 60 days after the mailing 
of notice of the deficiency, is statutory and jurisdic¬ 
tional and is not merely procedural. Revenue Act of 
1926, §274 (a). The Board, therefore, was without 
jurisdiction to hear the petition. 

In Poynor v. Commissioner, supra, the deficiency notices 
were mailed on October 23, 1934. Petitions for redetermina¬ 
tion in response thereto were mailed, by registered air mail, 




18 


in Texas on January 19, 1935, to the Board of Tax Appeals in 
Washington, but were not received and filed with the Board 
until January 23, 1935. the ninety-second day after the de¬ 
ficiency notices had been mailed. The court denied the peti¬ 
tions to review the Board's decision dismissing the taxpayers' 
appeals, and the fact that they (the petitions) had been 
mailed in such time that they ordinarily would have been de¬ 
livered to the Board on the 90th day under the scheduled mail 
service was held to be immaterial. The court stated (p. 522): 

By explicit language of the statute the right con¬ 
ferred on the taxpayer to petition for a redetermina¬ 
tion of a deficiency is subject to the condition that such 
petition be filed with the Board of Tax Appeals within 
the time prescribed; and, if the taxpayer does not file 
1 such petition with the Board of Tax Appeals within 
the time prescribed, that Board is required to assess 
; the deficiency, notice of which has been mailed to the 
taxpayer. Those provisions negative the conclusion 
that the Board of Tax Appeals has the right or power 
to consider a petition for a redetermination of a defi¬ 
ciency where such petition is filed with it after the 
expiration of the prescribed period. Chambers v. 
Lucas, 59 App. D. C. 327, 41 F. (2d) 299; Lewis-Hall 
\ Iron Works v. Blair , 57 App. D. C. 364. 23 F. (2d) 972. 
It well may be inferred that, in enlarging the time for 
filing petitions for redetermination of deficiencies, the 
lawmakers had in mind reasonably to be expected de¬ 
lays in the transmission of papers by mail or other 
methods of conveyance. It seems that the petitioners 
made no allowance for a failure of mail to move strictly 
1 according to schedule. A paper is filed when it is de¬ 
livered to the proper official and by him received to be 
i kept on file. Depositing a paper in the post office in 
time for it to reach the Board of Tax Appeals in the 
i usual course of mail within the time allowed is not a 
filing of the paper with the Board. United States v. 
, Lombardo, 241 U. S. 73, 36 S. Ct. 508, 60 L. Ed. 897. 
The Board was without power to dispense on equitable 
grounds with the requirement of filing within the time 
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allowed. Yturhide’s Executors v. United States, 22 
How. 290, 16 L. Ed. 342. See, also, Muckelroy v. Bald¬ 
win (C. C. A.) 70 F. (2d) 728. [Italics supplied.] 

The same considerations, we submit, apply to the taxpayer’s 
reliance herein on the airmail service from Los Angeles to 
Washington, D. C. (R. 28), apparently without having borne 
in mind the delays reasonably to be expected in the transmis¬ 
sion of papers by such means, and without having made due 
allowance for failure of the airmails to move strictly accord¬ 
ing to schedule. Apropos of this, the court stated in the 
Edward Barron Estate case, supra (p. 754): 

To hold that the stipulated facts before us consti¬ 
tute a compliance with the statutory provision whereby 
jurisdiction is conferred upon the Board to redetermine 
the Commissioner’s finding, will be to open the door 
wide for any and all so-called excusable failures on the 
part of taxpayers whose right to a consideration by the 
Board is not absolute but is limited by the terms of the 
act which prescribes a time within which the taxpayer 
may apply to the Board for a redetermination of the 
Commissioner’s finding. 

In the appeal to the Board in the Satovsky case, supra, it was 
held by the Board that an appeal petition mailed from Detroit, 
Michigan, two days before the expiration of the appeal period, 
but which was not delivered Until two days after the expiration 
of the period because the last day was a Sunday 10 and the fol¬ 
lowing day was a holiday, 10 was not seasonably filed and that the 
Board was without jurisdiction. To the same effect are Hatch & 
Bailey Co. v. Commissioner, supra; B. B. Davis <& Co. v. Com¬ 
missioner, 1 B. T. A. 587; Southern California Loan Association 
v. Commissioner, 4 B. T. A. 223. It is to be noted that the effect 
of these decisions is to shorten the statutory period, and that this 
situation was corrected only by statute. See Section 274 (a), 
Revenue Act of 1926, c. 277, 44 Stat. 9, as amended by Section 
501 of the Revenue Act of 1934 (Appendix, infra, p. 26). 

10 This, of course, was before the statute was amended to exclude Sundays 
and holidays in the District of Columbia from the computation of the appeal 
period. Section 501, Revenue Act of 1934 (Appendix, infra, p. 26). 
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In William Frantze & Co. v. Commissioner , supra, the peti¬ 
tion to the Board in question was allegedly mailed in time to 
expect delivery of the petition within the statutory period, but 
wasnot actually delivered until three days after the expiration 
of the statutory period. The Board, nevertheless, held that it 
had no jurisdiction. 

The strict application of the meaning of the word “file” has 
been upheld in Matteson Co. v. Commissioner, supra. In that 
case the Board ruled that a petition to the Board which was 
mailed to the Commissioner of Internal Revenue ten days before 
the expiration of the statutory period, and which was inadver¬ 
tently held by him until two days after the expiration of the 
period, when he filed it. was not “filed” within the statutory 
period. 

Correspondingly, it is settled that the statutory period allowed 
for appeals from a judgment of a federal court is mandatory and 
jurisdictional and cannot be extended by waiver, consent, or 
even by order of the court (Old Nick Williams Co. v. United 
States, 215 U. S. 541; Credit Co. v. Ark. Central Railway, 12S 
U. S, 25S; Brooks v. Norris, 11 How. 203; Muckelroy v. Baldwin, 
70 F, (2d) 728 (C. C. A. 8th)), as the taxpayer properly states 
(Br. 19-21). 

The taxpayer contends (Br. 13) that the Board has inherent 
power to appoint persons not connected with the Board to 
receive messages addressed to it and that receipt by such persons 
constitutes receipt by the Board. We do not deny, of course, the 
Board's power to make such arrangements by appointment, or 
otherwise, but we do deny the validity of the contention alleg¬ 
edly flowing therefrom, namely, that timely receipt by such per¬ 
sons of messages for the Board, but untimely transmittal by 
them to the Board, constitutes timely receipt by the Board. We 
have already demonstrated, with ample citation of authorities, 
definitely to the contrary. Moreover, no authority, statutory or 
otherwise, has been cited by the taxpayer, and we know of none, 
in support of the proposition that delivery of a telegram to one 
not an employee of the Board, or to the Clerk of the Board at his 
residence, during the evening or night of the 90th day, followed 
by physical delivery of the formal petition on the next day, con- 




21 


stitutes a legal filing “with the Board of Tax Appeals”, as 
required by the statute and the rules of the Board. The grounds 
therefor, as stated by the taxpayer, are that (Br. 16) he had 
from midnight of the date of the deficiency notice until mid¬ 
night of the 90th day to file; that (Br. 17) insofar as the earlier 
message was concerned, it was timely delivered within the 
legally established office hours of the only office authorized by 
the Board to receive telegraphic petitions addressed to it; and 
that also (Br. 18) the one delivered to the Clerk at 10:20 p. m. 
at his residence was properly filed within the purview of the law. 

It is apparent, however, that neither of the telegraphic pe¬ 
titions was filed with the Board before midnight, as the 
statute requires. Lewis-Hall Iron Works v. Blair, supra; Ed¬ 
ward Barron Estate Co. v. Commissioner, supra; Poynor v. 
Corn/nissiauer, supra. The taxpayer’s contention that receipt 
of the telegraphic petition by the Clerk after office hours was 
proper (Br. IS), since Rule 61 of the Board precludes any 
limitation by the rules of the statutory time for performing 
any act prescribed by statute (Br. 1S-19), is negatived by 
Lewis-Hall Iron Works v. Blair, supra. There the petition 
was even delivered “in the slot of the door of the room where 
mail addressed to the Board was usually delivered”, at 7:10 
p. m. (57 App. D. C. 364. 365; 23 F. (2d) 972, 973), of the 
last day on which the petition could have been timely filed 
with the Board. This Court held (p. 366; p. 974), however, 
that since the delivery was after the office hours of the Board 
(4:30 p. m.), and there was no one then in the Board’s office 
to receive the petition, and it was not received by anyone un¬ 
til the next day, such depositing of the petition did not con¬ 
stitute a filing of it within the law, because it was not “filed” 
within the contemplation of the law until it was delivered 
the next day to the proper officer to be filed by him. 

The record does not indicate that the Clerk of the Board, 
when the telegram was delivered to him at 10:20 p. m. on 
January 8, 1940. had any knowledge of the vital time element 
involved, insofar as the taxpayer was concerned, or that the 
taxpayer’s ninety-day appeal period would expire at the stroke 
of midnight of that date. Nor was he required to have such 
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knowledge or information, or to act upon it if he had such 
knowledge. His residence in Maryland, like the revenue 
telegrapher’s office in Washington, clearly was not “the office 
of the Board”. (Rule 9, Appendix, infra, p. 27.) The statute 
plainly places the responsibility for timely filing of petitions 
upon the taxpayers. The Board has its regular office hours 
for that purpose. The duty of the Clerk of the Board is to 
receive such documents and to stamp and file them in the 
regular course of business. There are no equities in this case, 
nor was there any moral obligation on the part of the Clerk 
of the Board to have suspected or believed that the 90-day 
period for appeal was about to expire. He certainly was not 
required to make a special trip at night from his home in 
Maryland to the office of the Board in Washington for the 
purpose of officially receiving a copy of the telegram and 
stamping it “filed” with the Board before midnight. In view 
of the delay until the last minute on the taxpayer’s part, 
therefore, we do not think there are any peculiar equities in 
the situation which would justify a departure, even if under 
certain circumstances a departure would be allowed, from the 
sound rule that jurisdictional requirements cannot be varied, 
extended, or disregarded. Lewis-Hall Iron Works v. Bkdr, 
supra; Edward Barron Estate Co. v. Commissioner, supra; 
Poynor v. Commissioner, supra. 

When the statutory language is considered in the light of 
the origin and the many authorities specifically defining and 
applying the meaning of the word “file”, it is submitted that 
in the instant case no petition was filed with the Board within 
the 90-day period as required by Section 272 (a) of the Reve¬ 
nue Act of 1934, 1936 and 1938. 

The Board’s action dismissing the proceedings for want of 
jurisdiction does not deny the petitioner all relief if in fact 
the proposed assessment is erroneous. Having failed to file 
the petition in time, and for this reason having been denied 
any consideration of the merits by the Board, there is no ap¬ 
parent reason why the taxpayer may not pay the amount of 
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the taxes and penalties involved and test their correctness by 
suit for refund. Cf. Section 322 (a) and (c), Revenue Act of 
1928; Poynor v. Commissioner , supra. 

The taxpayer states (Br. 21) that the Board and the courts 
have repeatedly held that failure to comply with the Board’s 
rules does not affect its jurisdiction, and that the Board has 
accepted many petitions not complying with its rules. We 
have already shown, however, that the exceptions to and vari¬ 
ations from the rules are procedural and incidental, in no way 
limiting or controlling the statutory jurisdiction of the Board. 
The taxpayer cites (Br. 21) as an exception to the rules, for 
example, that telegraphic petitions, as herein, have been held 
to be sufficient. That is true, of course, provided they are 
timely filed and later followed up, within a reasonable time, 
with the filing of a formal amended petition together with 
the required fee as required by the rules. If this were not so, 
even the taxpayer’s telegraphic petitions, had they been timely 
filed, would have been insufficient, and doubly so in the ab¬ 
sence of the required filing fee—another exception to the 
rules—accompanying them. Procedural and incidental excep¬ 
tions to the rules—not affecting or enlarging the jurisdiction— 
are necessary for the orderly and equitable administration of 
the Board’s official business just as in the case of the courts 
under similar circumstances. 11 This does not, of course, in any 
wise constitute the Board’s making rules limiting the statu¬ 
tory time within which taxpayers may appeal to the Board, 
as contended by the taxpayer (Br. 25). 

“Compare Federal equity courts’ inherent power to provide themselves 
with appropriate instalments required for the proper performance of their 
duties, such as appointing, either with or without the consent of the 
parties, special masters, auditors, examiners, commissioners, etc., to take 
testimony, audit and state accounts, make computations, determine what 
questions are actually in issue where the facts are complicated and the 
evidence voluminous, hear conflicting evidence and make findings thereon, 
etc., as purposes for which such aids to the Judges have been appointed 
by the courts. See Ex Parte Peterson, 253 U. S. 300, cited by the tax¬ 
payer (Br. 13-14). 
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CONCLUSION 

The Board properly dismissed the instant proceedings for 
want of jurisdiction, and its order entered to such effect, being 
in accordance wdth law, should be affirmed. 

Respectfully submitted. 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 

J. Louis Monarch, 

Helen R. Carloss, 

S. Dee Hanson, 

Special Assistants to the Attorney General. 
September 1940. 


APPENDIX 


Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 601. Board of Tax Appeals—Procedure. 

Sections 906 and 907 (a) and (b) of the Revenue 
Act of 1924, as amended, are further amended to read 
as follows: 

# * # * * 

“Sec. 907. (a) * * *. The proceedings of the 
Board and its divisions shall be conducted in accordance 
with such rules of practice and procedure (other than 
rules of evidence) as the Board may prescribe and in 
accordance with the rules of evidence applicable in 
courts of equity of the District of Columbia. * * *. 
[U. S. C., Title 26, Sec. 611.] 

Revenue Act of 1934, c. 277, 48 Stat. 680: 

Sec. 272. Procedure in general. 

(a) Petition to Board of Tax Appeals. —If in the case 
of any taxpayer, the Commissioner determines that 
there is a deficiency in respect of the tax imposed by 
this title, the Commissioner is authorized to send notice 
of such deficiency to the taxpayer by registered mail. 
Within 90 days after such notice is mailed (not counting 
Sunday or a legal holiday in the District of Columbia 
as the ninetieth day), the taxpayer may file a petition 
with the Board of Tax Appeals for a redetermination of 

the deficiency. * * * 

* * # * # 

(c) Failure to file petition. —If the taxpayer does not 
file a petition with the Board within the time prescribed 
in subsection (a) of this section, the deficiency, notice of 
which has been mailed to the taxpayer, shall be assessed, 

(25) 
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and shall be paid upon notice and demand from the 
collector. 


[U. S. C.. Title 26. Sec. 272.1 

Sec. 501. Period for petition to Board under prior 
acts. 

Section 274 (a) of the Revenue Act of 1926, section 
30S (a) of the Revenue Act of 1926, section 513 (a) of 
the Revenue Act of 1932. and section 272 (a) of the Rev¬ 
enue Act of 192S and the Revenue Act of 1932 (relating 
to the period during which a taxpayer may petition the 
Board of Tax Appeals for redetermination of a defi¬ 
ciency), are amended by striking out “60 days” and 
inserting in lieu thereof “90 days”; by striking out “not 
counting Sunday as the sixtieth day” and inserting in 
lieu thereof “not counting Sunday or a legal holiday in 
the District of Columbia as the ninetieth day”; and by 
striking out “60-day” and inserting in lieu thereof 
| “90-day.” The amendments made by this section shall 

apply only in respect of notices mailed after 30 days 
after the date of the enactment of this Act. [U. S. C., 
Title 26, Secs. 471, 562.] 

[Sections 272 (a) and (c) of the Revenue Acts of 1936 (c. 
690, 49 Stat. 1648) and 1938 (c. 289, 52 Stat. 447) are sub¬ 
stantially the same as section 272 (a) and (c) of the Revenue 
Act of 1934 and will not be quoted.] 

Rules of Practice before the United States Board of Tax 
Appeals (revised to July 1,1938): 

RULE 1. BUSINESS HOURS 

The office of the Board at Washington, D. C., will be 
open each business day from 9 o’clock a. m. to 4:30 
o’clock p. m. 


RULE 7. FILING OF PETITION 

An original and four clear copies of the petition, either 
printed or typewritten as provided in Rule 4, shall be 
filed with the Board at Washington, D. C. * * 

* * * » 


# 
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RULE 0. FILING 1 

Any document to be filed with the Board, must be filed 
at the office of the Board in Washington, D. C., during 
business hours; provided, that a division hearing a pro¬ 
ceeding may permit documents pertaining thereto to be 
filed at the hearing. 

RULE 61. COMPUTATION OF TIME—SUNDAYS AND 

HOLIDAYS 

Whenever these rules prescribe a time for the perform¬ 
ance of any act. Sundays and legal holidays in the Dis¬ 
trict of Columbia shall count just as any other days, 
except that when the time prescribed for the perform¬ 
ance of an act expires on a Sunday or a legal holiday in 
the District of Columbia, such time shall extend to and 
include the next succeeding day that is not a Sunday or 
such a legal holiday: Provided, That when the time for 
performing any act is prescribed by statute nothing in 
these rules shall be deemed to be a limitation or extension 

of the statutory time period. 

***** 


x This rule was added by amendment on February 1, 1939. See 1940 
C. C. H., Vol. 2, p. 4318. 


U. S. GOVERNMENT PRINTING OFFICE: 1540 





Xo. 7705. 


I 

In the United States Court ;of Appeals 
for the District of Columbia , , : , TA ., 


C(p : JKl Of- Af-PtAL^ 

iois rnivj: of cot 


April Term, 194O F |[ £0 nqv . .., 


Jonx D. McCord, 


vs. 



Commissioner ok Internal Revenue.! 


Respondent . 


On Petition for Review of Decision of 

Board of Tax Appeals. 


fhe United States 


REPLY BRIEF OF PETITIONER. 


Clark J. Millirox, 

518 Fidelity Building, 

548 South Spring Street, 
Los Angeles, California. 
Attorney for ' Petitioner. 

i 

i 


Parker & Baird Company, Law Printers, Lot Angeles. 


i 








TOPICAL INDEX. 

PAGE 

Discussion of respondent’s statement. 1 

Proof of facts not contained in stipulation. 2 

There is no conflict in evidence. 3 

The motion of petitioner. 3 

Summary of argument. 5 

Argument .-. 6 

Discussion of respondent’s authorities.... 6 

Petitioner’s authorities . 16 










TABLE OF AUTHORITIES CITED. 


Cases. 


PAGE 


Aldine Club, 1 B. T. A. 710.—-- 6 

Barron, Edward Estate Co. v. Commissioner, 93 Fed. (2d) 

751 .-.7, S 

Chambers v. Lucas, 59 App. D. C. 327, 41 Fed. (2d) 299.S, 9 

Conant's Estate, In re, 43 Ore. 530, 73 Pac. 1018. 15 

Consolidated Companies, 15 B. T. A. 645... 6 

Emmpns v. Marbelite Plaster Co., 193 Fed. 1S1. 13 

Engstrom v. Canadian Northern Railway Co., 291 Fed. 736....20, 21 

Gubelman, In re. 10 Fed. (2d) 926. 13 

Hoyt v. Stark, 134 Cal. 178, 66 Pac. 223.... 12 

Keller v. Gerber, 49 Cal. App. 515......16, 18 

Laser Grain Co. v. United States, 250 Fed. 826... 13 

Lewis-Hall Iron Works v. Blair, 57 App. D. C. 364, 23 Fed. 

(2d) 972 ....7, 8 

Lynde v. Winnebago, 16 Wall. 6, 21 L. Ed. 272. 19 

Matteson Co. v. Commissioner, 1 B. T. A. 905. 10 

Michigan Insurance Bank v. Eldred, 130 U. S. 693, 32 L. Ed. 

10S0: also, 143 U. S. 293, 36 L. Ed. 162... 20 


Mutual Life Insurance Co. v. Phinney, 178 U. S. 237, 44 L. 


Ed. 10S8 ...... 20 

M. T. K. Products Co. v. Commissioner, 1 B. T. A. 924. 10 

Peoples Savings Bank and Trust Co. v. Batchelder Egg Case 

Co., 51 Fed. 130... 20 

Poynor v. Commissioner, 81 Fed. (2d) 521. 11 

Ruby v. Commissioner, 2 B. T. A. 377.. 10 

Satovsky v. Commissioner, 1 B. T. A. 22.. 10 





















PAGE 


Shults Bread Co. v. United States, 59 App. D. C. 161, 37 Fed. 

(2d) 442 . 15 

Stone v. Crow, 2 S. D. 525, 51 N. W. 335. 13 

Teasdale & Co. v. Commissioner, 5 B. T. A. 1244. 10 

United States v. Hardy, 74 Fed. (2d) 841. 12 

von Borcke, In re, 94 Fed. 352. 20 

Wescoatt v. Eccles, 3 Utah 258, 2 Pac. 525. 14 

California Statutes. 

Political Code of California, Sec. 1030. 12 

Political Code of California, Sec. 4152. 12 

Political Code of California, Sec. 4312. 12 

United States Statutes. 

Internal Revenue Code, Sec. 1104.. 19 

Internal Revenue Code, Sec. 3797(a)(9). 19 

Rules of Board of Tax Appeals. 


Rule 61, Board of Tax Appeals 


6 
















No. 7705. 


In the United States Court of Appeals 
for the District of Columbia 


April Term, 1940 


John D. McCord, 


vs. 


Petitioner, 


Commissioner of Internal Revenue, 

Respondent. 

ON PETITION FOR REVIEW OF DECISION OF 
THE UNITED STATES BOARD OF TAX 
APPEALS. 


REPLY BRIEF OF PETITIONER. 


Discussion of Respondent’s Statement of the Case. 

In respondent’s brief, at page 2 et scq., under the head¬ 
ing “Statement,” he has apparently attempted to convey 
the impression, principally by means of footnotes, that 
petitioner, by entering into the stipulation, abandoned his 
contention as to facts to which respondent declined to 
stipulate. This is not the situation. Facts to which re¬ 
spondent declined to stipulate were, at the trial, proved by 
the uncontradicted testimony of witnesses produced by 
petitioner, and by the introduction of documentary evi- 


dence. [Tr. pp. 40-45.] In respondent’s discussion he 
has ignored all facts other than those covered by the 
stipulation. 

In footnotes 3 and 5, appearing on pages 6 and 7 of 
the brief for the respondent, counsel states further that 
the respondent was not willing to stipulate that the tele¬ 
graph operator was an authorized representative of the 
Board and he then adds, in footnote 3, page 7, “Since 
the taxpayer states there is no conflict in the facts (Br. 
pp. 10, 12), it is assumed that he acquiesces therein.” 
And again, in footnote 5, pages 7-S, respondent states: 
“The taxpayer apparently now acquiesces in the respond¬ 
ent’s exceptions thus stated.” 

Although the respondent has not clearly stated what he 
assumes the petitioner acquiesced in, it appears that the 
respondent is attempting to set forth that the petitioner 
agrees that the telegraph operator was not an authorized 
representative of the Board of Tax Appeals. The peti¬ 
tioner did not and does not acquiesce in this assertion and 
the stipulated statement of evidence contained in the tran¬ 
script which was prepared by the petitioner and certified 
correct by the attorney for the respondent definitely con¬ 
tradicts this assumption. 

After setting forth the facts stipulated, together with 
the exceptions referred to by counsel, the transcript con¬ 
tinues [Tr. p. 40]: ‘‘Thereupon, the petitioner, to main¬ 
tain the averments of his petition which were not stipu¬ 
lated to as aforesaid, introduced the following proof.” 
Thereafter, on pages 40-45, is recorded the testimony of 
Robert C. Tracy, Secretary of the Board of Tax Appeals: 
Edwin H. Holkamp, Chief Communication Section, 
Bureau of Internal Revenue, and H. M. Goundie, Assist¬ 
ant to the Superintendent, Western Union Telegraph 
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Company. By the oral testimony of these witnesses, to¬ 
gether with documentary evidence introduced through 
these witnesses, the petitioner established additional facts 
not stipulated to. This testimony and documentary evi¬ 
dence definitely established that the operator on the gov¬ 
ernment telegraph wire was the authorized representative 
of the Board of Tax Appeals with whom all telegraphic 
petitions must be filed. (Pet. Br. pp. 12-13.) It not only 
established that telegrams transmitted by wire must be 
delivered to the telegraph operator as the representative 
of the Board of Tax Appeals, but even if telegrams were 
delivered physically they were required to be delivered to 
the operator at the room occupied by him and not to the 
room claimed by the respondent to be the “office of the 
Board.” [Tr. pp. 43, 44.] 

The petitioner’s statement that there is no conflict in 
the evidence is in no way modified. 

The above mentioned evidence and the stipulation are 
not in conflict, and no evidence of any kind was introduced 
to modify the evidence as to the established custom and 
written instructions of the Board as to the manner of 
filing telegraphic petitions. 

In footnote 1 on page 3 of respondent’s brief, he states 
further his construction of the petitioner’s motion. It is 
not understood what counsel intended to convey by the 
language used in this footnote when he states that the 
petitioner’s motion was that the typewritten petition be 
received as an amended petition with telegrams attaehed. 
(Italics ours.) 

The petitioner’s motion was clear and is not open to 
construction. 

The Motion states that the petitioner “moves the Board 
that the telegraphic petition filed at Los Angeles, Cali- 
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fornia, on January 8, 1940, and delivered to the repre¬ 
sentative of the Board of Tax Appeals in Washington, 
D. C., on January 8, 1940, be received and hied as the 
petition in the above entitled action. Petitioner further 
moves that the typewritten petition mailed at Los Angeles, 
California, on January 6, 1940, by air mail, and received 
by the clerk of the Board of Tax Appeals on January 9, 
1940, be received and hied as an amended petition/’ [Tr. 
P- 27.] 

No statement was made in the Motion, or elsewhere, 
that the typewritten petition be received “with the tele¬ 
grams attached.” 

On page 3 of respondent’s brief he states: 

“Other more detailed facts, set forth in taxpayer’s 
Motion for acceptance and filing of his telegraphic 
petition [R. 27-31] were stipulated to be correct by 
counsel for the taxpayer and the Commissioner at the 
hearing before the Board (with certain exceptions 
[R. 38-39] as pointed out hereafter), as follows:” 

He then sets forth certain facts stated in the Motion 
which were stipulated to be correct but adds a series of 
footnotes. 

In footnote 6, page 8, respondent states: 

“The word ‘operator’ has been substituted for the 
words ‘authorized representative of the Board of Tax 
Appeals’ [R. 31] in order to make the facts recited 
in taxpayer’s Motion conform with the facts as 
stipulated.” 


—5— 

It is this subtle method of misstatement which makes a 
reply difficult. The stipulation did not purport to change 
the statement in the Motion that the telegraphic petition 
was delivered to the “authorized representative of the 
Board of Tax Appeals,” and as stated above the peti¬ 
tioner presented [Tr. pp. 40-45] uncontradicted evidence 
that the petition was so filed. 

The stipulation speaks for itself and went as far as 
both sides to the controversy were willing to agree. After 
a portion of the facts had thus been stipulated, evidence 
was then introduced to establish such other facts as were 
necessary to sustain the material allegations of the peti¬ 
tion which were not covered by the stipulation. 

Summary of Argument. 

The Board has no power to reduce its jurisdiction any 
more than it has the power to enlarge it. 

The government telegraph operator is an authorized 
representative of the Board. The clerk of the Board is 
an authorized representative of the Board. The receipt 
of the telegraphic petition, by the government telegraph 
operator, over the government wire at 4:53 p. m. on 
January 8, 1940, constituted a due filing of said petition. 
The delivery of said petition to the clerk of the Board at 
10:20 p. m. on January 8, 1940, constituted a due filing 
of said petition. 

The cases cited by respondent as authority for his con¬ 
tention are distinguished from the case at bar. 



ARGUMENT. 

Respondent’s Authorities. 

The argument of respondent in his brief is so adroitly 
and ingeniously presented that it is difficult to pick from 
the several statements what counsel is definitely arguing, 
particularly when his various arguments are intermingled 
over 115 pages without segregation by subject. 

Respondent states: “As a background to all discussion, 
‘it must be remembered that the Board is a tribunal of 
limited jurisdiction, Aldine Club, 1 B. T. A. 710, and 
Consolidated Cos., 15 B. T. A. 645, and that whatever 
jurisdiction it may have is definitely prescribed by the 
statute creating it and responsible for its continued exist¬ 
ence. Therefore, the Board is powerless to apply rules of 
law, although applicable under other and different cir¬ 
cumstances, which would tend to enlarge the jurisdiction 
of the Board * * He then adds: “The Circuit 

Court of Appeals for the Ninth Circuit has held that 
nothing in the statutes ‘nor in the rules of practice and 
procedure prescribed thereunder, authorizes the Board to 
vary or amend the statute conferring jurisdiction’ upon 
it.” (Resp. Br. pp. 14-15.) 

With this statement there is no disagreement. The 
statement, however, should not be confined to the allega¬ 
tion that the Board cannot enlarge the jurisdiction, but 
should also include the fact that the Board cannot, nor 
does it purport to, reduce the jurisdiction of the Board. 
(Rule 61, Board of Tax Appeals.) 

Respondent has seen fit, in his argument, as well as in 
his statement of facts, to incorporate footnotes in which 
numerous cases are cited as authority for his construction 
of what constitutes filing, and in his brief he has cited a 


large number of cases which are in no way in point in 
the present controversy. 

Counsel has cited Edward Barron Estate Co. v. Com¬ 
missioner, 93 Fed. (2d) 751, as authority for his conten¬ 
tion. This case does not support the contention of re¬ 
spondent. In this case no telegraphic petition was deliv¬ 
ered until the day after the last day. On the last day, 
after the telegraph office had closed, the petitioner sent a 
wire addressed to the chairman of the Board of Tax 
Appeals and directed the telegraph company to telephone 
or deliver the telegram to the chairman personally. The 
telegraph company did not deliver the message but tele¬ 
phoned it to the chairman of the Board, and on the fol¬ 
lowing morning the telegram was actually delivered. In 
this case the Board held that a telephoned petition did not 
constitute a filing, and that since nothing but a telephone 
delivery had been attempted by the Western Union Tele¬ 
graph Company within the 90-day period, that the petition 
was not deemed to be filed. The case is not authority for 
holding that the delivery of a telegram within the 90-day 
period does not constitute a proper delivery. This case 
was thoroughly discussed on pages 24-26 of petitioner’s 
opening brief. 

Respondent then cites Lewis-Hall Iron Works v. Blair, 
57 App. D. C. 364, 23 Fed. (2d) 972, and in a footnote 
remarks that the petitioner did not distinguish this case 
in his opening brief. Counsel for petitioner did not dis¬ 
tinguish this case in his opening brief for the reason that 
it is not an authority on the point for which it is cited 
by the respondent and does not sustain the respondent in 
his contentions. 

In this case the petition was sent by mail. Some time 
about 7:10 p. m., the mail carrier left the petition under 



the door or in a box. The petition was not delivered to 
any one, any place, but was found the following morning. 

“In the present instance the Board’s office was 
closed, conformably with its rules, prior to 7:10 p. m., 
when the postman placed the petition in the mail box 
or left it upon the office floor. Accordingly there was 
no one then at the office to receive the petition, nor 
was it received bv any one for the Board until the 
next daw 

‘‘The controlling question at present is whether this 
deposit of the petition constituted a filing of it within 
the law. This question must be answered in the nega¬ 
tive, for it is well established that in general a paper 
is not ‘filed’ within contemplation of law, until it is 
delivered to the proper officer to be filed by him.” 

Lewis-Hall Iron Works v. Blair, 23 Fed. (2d) 972, 
974. 

We submit that neither the Edward Barron Estate Co. 
v. Commissioner, supra, nor I.ewis-Hall Iron Works v. 
Blair, supra, are in any way in conflict with the conten¬ 
tion of the petitioner in the present case. The facts here 
are essentially different. 

Counsel then quotes from Chambers v. Lucas , 59 App. 
D. C. 327, 41 Fed. (2d) 299, 300. He commences his 
quotation in the middle of a sentence. The quotation 
should commence: 

“The proceedings for review of the Commis¬ 
sioner’s determination by the Board are purely statu¬ 
tory, and” 

followed by the quotation used by respondent: 

“must be observed to the letter.” (Resp. Br. p. 15.) 
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Since the respondent is attempting to argue that the 
statutory requirements may be modified by rules of the 
Board, he apparently has omitted the essential part of 
the decision which holds that the proceedings are purely 
statutory, which, therefore, shows that the contention 
that the rules of the Board can modify the jurisdiction is 
not sustained. 

Counsel fails to quote the holding of the court as 
follows: 

“Rule 61 of the Rules of Practice before the Board 
of Tax Appeals provides: ‘When the time prescribed 
by these rules for doing any act expires on a Sunday 
or a legal holiday in the District of Columbia, such 
time shall extend to and include the next succeeding 
day that is not a Sunday or such a legal holiday: 
Provided, That when the time for performing any 
act is prescribed by statute nothing in these rules 
shall be deemed to be a limitation or extension of the 
statutory time fixed'P (Italics ours.) 

Chambers v. Lucas, 41 Fed. (2d) 299-300. 

The argument in that case was merely that since the 

deficiency letter was mailed late in the afternoon of No- 
* 

vember 10, that day should not be counted, that the letter 
should have been deemed to have been mailed on Novem¬ 
ber 11 and, therefore, that day should not have been 
counted, and that since the petition was filed on January 
10 the fraction of that day should not have been counted, 
and that with the exclusion of these three days the petition 
should be deemed filed on time. 

No such contention is made in the present case, nor 
does that decision justify any claim that it sustains the 
Commissioner’s contention in the present case. 
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In the case of Satovsky v. Commissioner, 1 B. T. A. 22, 
the petition was mailed and was not delivered until the 
sixty-second day. No other point was involved. 

In Mattcson Co. v. Commissioner, 1 B. T. A. 905, the 
petition was mailed to the Commissioner and not to the 
Board and was not delivered until after the tiling- period 
had passed. 

The case of M. T. K. Products Co. v. Commissioner, 
1 B. T. A. 924, was also merely a letter addressed to the 
Commissioner . not to the Board. 

In Ruby v. Commissioner, 2 B. T. A. 377, the petition 
was mailed after the statutory period, and the petitioner 
relied upon a statement in the deficiency letter stating the 
date upon which the petitioner was required to file his 
petition, which date was incorrect, and the Board merely 
held that he could not rely upon representations of the 
Commissioner. 

The case of /. W. Teasdalc & Co. v. Commissioner, 
5 B. T. A. 1244, was a case in which the Commissioner 
claimed deficiencies for 1919 and 1920. The petitioner duly 
filed a petition within the statutory period but appealed 
only as to the year 1919. Thereafter, petitioner requested 
and obtained permission from the Board to file an amended 
petition, and in its amended petition, filed long after the 
statutory period, it attempted to also appeal from the 
deficiency for the year 1920. The Board held that the 
petition for 1919 was duly filed, but that the amended 
petition could not include an appeal from another year 
not included in the original petition. 


— 11 — 


Counsel quotes extensively from Poynor v. Commis¬ 
sioner, 81 Fed. (2d) 521, and even italicizes in his quota¬ 
tion the following: 

“A paper is filed when it is delivered to the proper 
official and by him received to be kept on file/’ (Resp. 
Br. p. 18.) 

He then attempts to place in the mouth of the peti¬ 
tioner the claim that the typewritten petition was filed in 
time to constitute a filing. 

Petitioner in his brief made no such contention, and 
petitioner’s motion is that this petition, which was mailed, 
be received as an amended petition, this procedure being 
the well established practice where telegraphic petitions 
have been first filed with the Board. 

In the case of Poynor v. Commissioner, supra, the peti¬ 
tion was simply mailed too late to arrive in Washington in 
time, and the court merely decided that placing a petition 
in the mail was not a filing. 

Authorities cited to sustain the contention that a peti¬ 
tion which reached the Board after the statuory period is 
not properly filed are not in point in the present dis¬ 
cussion. 

Respondent, in footnote 9. on page 16 of his brief, has 
cited a long list of cases to support his contention that the 
courts have held that a petition must be physically filed 
with an official of the Board inside the Board rooms and 
within the office hours of the Board. No single case cited 
by the respondent in this footnote supports his contention. 
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The case which comes nearest to supporting his contention 
is the case of Hoyt v. Stark, 134 Cal. 178, 66 Pac. 223. 

In this case the court held that the filing required in 
that particular case was a filing for the purpose of giving- 
notice. and that since the document had not been actually 
filed and recorded so as to give notice, and since the par¬ 
ties to the suit were not required to give any other notice, 
that a litigant was not required to go beyond the recorded 
documents in order to determine his rights and. there¬ 
fore, in that particular instance, since the paper was not 
filed and duly recorded so as to give notice, it was too 
late. 

In this regard it should be added that the Political Code 
of the State of California provides that the office hours 
of the clerk of the court shall be from 9:00 a. m. to 5:00 
p. m., except certain days not essential to the discussion 
here. See: 

Political Code of California, Secs. 1030, 4152 and 
4312. 

These hours, in California, are statutory and not pro¬ 
vided by rules, as are the hours of the Board of Tax 
Appeals. 

It is, therefore, clear that the case cited is not in point 
in the present controversy. 

The case of United States v. Hardy, 74 Fed. (2d) 841, 
holds that a return is filed when received by the collector 
and if it is received on Sunday it is deemed filed on 
Monday. 
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In re Gabel man, 10 Fed. (2d) 926, is a bankruptcy case 
and holds that presentation of a petition to a judge does 
not constitute a filing, because the bankruptcy statute does 
not provide for filing with a judge, but requires that it be 
filed with the clerk. 

Laser Grain Co. v. United States, 250 Fed. 826, is a 
criminal case in which documents were delivered to cer¬ 
tain individuals who were not officers of the corporation 
to whom delivery was to be made, and the court held that 
since there was no evidence to prove that these individuals 
were officers or agents of the corporation, nor authorized 
to receive or file, or act for the corporation, that delivery 
to them did not constitute the filing of a claim. 

Stone v. Crozv, 2 S. D. 525, 51 N. W. 335, is a case 
construing what constitutes the filing of a deposition under 
statutory requirements and in this case it was said that 
‘'a paper is said to be on file when it is delivered to the 
proper officer and by him received to be kept on file.” 

Emmons v. Marbelitc Plaster Co., 193 Fed. 181, was a 
case in which a complaint was delivered to the clerk on 
February 26, 1908. The clerk failed to make any note on 
the document or any record until March 2. On that date 
it was marked filed and summons issued. On April 3 the 
court issued an order requiring that the complaint be 
marked filed as of February 26. The clerk, by direction 
of plaintiff’s attorney, destroyed the original summons and 
issued a new summons as of February 26—all of this on 
April 3. The court held in this case that the complaint 
was duly filed on February 26. The controversy was 
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whether or not the original summons could be destroyed 
and a new summons issued, and the court held that the 
action in doing - so was proper. The court in that case 
said that the plaintiff had no supervisory power over the 
clerk, and that the failure of the clerk to perform his 
duty could not prejudice the plaintiff. This case is in 
point in support of the petitioner's contention that when 
the telegraphic petition reached the telegraph operator it 
was duly filed, and no act or failure to act on the part of 
the operator could prejudice the rights of the petitioner. 

The respondent cites IVcscoatt v. Ecclcs, 3 Utah 258, 
2 Pac. 525. This was a case in which a claim was filed 
with the clerk without advance payment of the fees. 
Under the law the clerk was entitled to fees. In this case 
the court held that the failure to pay the fee did not in¬ 
validate the filing. The court did state, however, “It is 
proper, however, to state that no court can by rule deprive 
a party of a right which is given to him by a statute 
(Italics ours.) The court further said: 

“The decision of this court, however, is placed 
upon the ground that the appellant, having fulfilled 
all the requirements of the law in order to perfect 
his appeal, his right to a trial in the district court, 
so far at least as concerns this motion, had become 
absolute—a right given by the statute, of which he 
could not be deprived by a rule of court, much less 
by a custom of its clerk requiring him to do some¬ 
thing in relation to his appeal which the law does not 
enjoin upon him as a condition precedent to his right 
to a trial.” 

Westcoatt v . Ecclcs, 3 Utah 258, 2 Pac. 525, 528. 
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The case of In re Conanfs Estate , 43 Ore. 530, 73 Pac. 
1018, was a case involving the administration of an estate. 
There was a conflict in the evidence as to whether or not 
a paper was filed. It was not endorsed by the clerk. In 
this case the court held that the failure of the clerk to 
perform his duty did not affect the validity of the filing. 
This case does not support the respondent, but on the 
contrary supports the petitioner in his contention that the 
failure of the telegraph operator or the clerk to per¬ 
form their function cannot deprive the petitioner of his 
rights under the statute. 

On page 15 of respondent's brief counsel for respond¬ 
ent admits, and cites a long list of authorities in support 
thereof, that the requirement that petitions be filed within 
a specified period is “statutory and jurisdictional and is 
not merely procedural/' With this point there is no dis¬ 
agreement. The statement made by counsel and the 
authorities cited do not support the contention that the 
statutory requirement may be changed by rules of the 
Board, and the authorities cited clearly support the con¬ 
tention of the petitioner that these rules are merely pro¬ 
cedural and cannot, under any circumstances, limit or con¬ 
trol the statutory jurisdiction conferred upon the Board. 

Board of Tax Appeals v. United States ex rel Shidts 
Bread Co., 59 App. D. C. 161, 37 Fed. (2d) 442, 443, 
cited by the respondent, is one of the leading cases defi¬ 
nitely holding this point. None of the other cases cited 
by respondent are in conflict with the petitioner's conten¬ 
tions, nor do they support the respondent in his conten¬ 
tion that the telegraphic petition was not duly filed. 
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The Telegraphic Petition Delivered to the Operator 
of the Government Telegraph Office at 4:53 P. M., 
January 8, 1940, and the Telegraphic Petition 
Physically Delivered to the Clerk of the Board of 
Tax Appeals at 10:20 P. M., January 8, 1940, 
Were, and Each Was, a Filing of the Petition 
With the Board of Tax Appeals. 

Respondent states: 

“No authority, statutory or otherwise, has been 
cited by the taxpayer, and we know of none, in sup¬ 
port of the proposition that delivery of a telegram 
to one not an employee of the Board, or to the clerk 
of the Board at his residence, during the evening or 
night of the 90th day, followed by physical delivery 
of the formal petition on the next day, constitutes a 
legal filing ‘with the Board of Tax Appeals/ as re¬ 
quired by the statute and the rules of the Board/’ 
(Resp. Br. pp. 20-21.) 

This petitioner makes no contention that the delivery of 
the petition to a person not authorized to receive it for 
the Board would constitute a filing. The petitioner does 
contend that a delivery to the clerk, wherever he may be, 
and delivery to the telegraph operator, duly authorized 
to receive the same for the Board, at his office, does con¬ 
stitute a filing of the petition. 

The case of Keller v. Gerber , 49 Cal. App. 515, 517- 
518, is a case in which two claims were filed with a deputy 
clerk: not in the clerk’s office. In that case it was held: 

“It appears from the evidence that on September 
29, 1917, Clinton L. Harber, one of the attorneys for 
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plaintiff, handed to the deputy county clerk at his 
desk in the court room of Department No. 3, of the 
superior court of Sacramento County, the first claim, 
and requested him to file the same, at which time he 
requested the deputy clerk when he handed the claim 
to the judge to ask the judge not to take any action on 
it until after he had an opportunity of talking with 
the judge. That he handed the amended claim to the 
said deputy county clerk at his desk in said court 
room on November 14, 1917, and requested him to 
file it, and also told him that when he presented it to 
the judge to call the judge’s attention to the fact that 
he did not want him to take any action on it without 
first giving claimant an opportunity to be heard. 

“The presenting of these claims to the deputy 
county clerk in the manner as above stated was a 
filing of the claims. Section 1490 of the Code of 
Civil Procedure provides that claims must be filed 
‘in the office of the clerk of the court from which the 
letters were issued’. In our opinion each department 
of the superior court is necessarily a court, and the 
clerk of each department is the clerk of that court. 
There is nothing in sections 4178 and 4312 of the 
Political Code that militates against this conclusion. 
These sections defining the duties of the county clerk 
require that he have an office at the county seat and 
that in such office during the hours from 9 o’clock 
A. M. until 5 o’clock P. M. of each day in the year, 
except Sundays and holidays, there shall be present 
at least one person qualified and prepared to transact 
the business that may properly come into said office. 
But neither of said sections supports the contention 
of appellant that the main, central office, where the 
permanent records are kept, is the sole and exclusive 
office of the county clerk. In our opinion every court 
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room in which a deputy county clerk is assigned 
under the law is as much a part of the county clerk’s 
office as if the partitions were removed and it was 
in fact a part of one room.” 

Keller z\ Gerber, 49 Cal. App. 515, 517-518. 

This case does not vary in principle from the facts in 
the present case. The evidence is uncontradicted that the 
telegraph operator was duly authorized to receive petitions 
sent by telegraph. He was the only person authorized to 
receive telegraphic petitions. The authority was written, 
oral and by custom. The telegram was delivered within 
the 90-day period and within the regular office hours of 
the office to which the telegraphic petition was required to 
be delivered. 

As to the delivery of the telegram to the clerk of the 
Board of Tax Appeals, respondent states: 

“His residence in Maryland, like the revenue 
telegrapher's office in Washington, clearly was not 
'the office of the Board’. * * * The statute 
plainly places the responsibility for timely filing of 
petitions upon the taxpayers. The Board has its reg¬ 
ular office hours for that purpose. The duty of the 
Clerk of the Board is to receive such documents and 
to stamp and file them in the regular course of busi¬ 
ness. * * * He certainly was not required to 

make a special trip at night from his home in Mary¬ 
land to the office of the Board in Washington for the 
purpose of officially receiving a copy of the telegram 
and stamping it ‘filed’ with the Board before mid¬ 
night.” (Resp. Br. p. 22.) 
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The jurisdiction of the Board of Tax Appeals extends 
throughout the entire United States. 

“Sec. 1104. Offices. 

“The principal office of the Board shall be in the 
District of Columbia, but the Board or any of its 
divisions may sit at any place within the United 
States. The Secretary of the Treasury shall provide 
the Board with suitable rooms in court houses or 
other buildings when necessary for hearings by the 
Board, or any division thereof, outside the District 
of Columbia.’’ 

Internal Revenue Code, Sec. 1104. 

“Sec. 3797. Definitions. 
********* 

(9) United States. —The term ‘United States’ 
when used in a geographical sense includes only the 
States, the Territories of Alaka and Hawaii, and the 
District of Columbia.” 

Internal Revenue Code, Sec. 3797 (a) (9). 

The clerk of the Board of Tax Appeals is a clerk with 
jurisdiction throughout the United States. 

In the case of Lynde v. Winnebago, 16 Wall. 6, 21 
L. Ed. 272, the Supreme Court of the United States held 
that a judge exercising his judicial powers, even outside 
of the state from which he acquired his power, was acting 
within his legal authority, and that these points have been 
repeatedly ruled upon: that it was needless to cite authori¬ 
ties to support them. 
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In the case of Michigan Insurance Bank v. Eldred, 130 
U. S. 693. 32 L. Ed. 1080, the court held that where a 
marshal had arranged a particular place for despoit of 
summons, and thae summons was deposited in that place it 
constituted a filing-. The court stated that it was not nec¬ 
essary to make a manual delivery to the officer in person. 

“It would be sufficient, for instance, if the attorney 
left it on the marshal’s desk or other place in the 
marshal’s office, so that the marshal would under¬ 
stand that it was left with him for service. It would 
be equally sufficient if the attorney, or the clerk act¬ 
ing by his direction, placed the summons in a box 
in the clerk’s office, designated by the marshal, with 
the clerk’s assent, as a place where processes to be- 
served by him should be deposited, and from which 
he usually took them daily.” 

The Michigan Insurance Bank v. Eldred, 130 U. S. 
693, 698, 32 L. Ed. 1080, 1082. 

This case was reaffirmed in 143 U. S. 293, 36 L. Ed. 
162: has never been modified or reversed and has been 
cited numerous times. 

The above case has a direct application to the petition 
filed i in the instant case with the designated telegraph 
operator. The following cases are also in point in the 
present case: 

Mutual Life Insurance Co. v. Fhinncx, 178 U. S. 
237, 44 L. Ed. 1088: 

Peoples Savings Bank and Trust Co. v. Batchelder 
Egg Case Co., 51 Fed. 130; 

In re von Borcke, 94 Fed. 352; 

Engstrom v. Canadian Northern Railway Co., 291 
Fed. 736. 
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In the case of Engstrom v. Canadian Northern Railway 
Co., 291 Fed. 736, a document was delivered to a clerk 
of court in a county outside that in which his office was 
located, and the court held, as it did in the case of Peoples 
Savings Bank and Trust Co. v. Batchelder Egg Case Co., 
supra , that the delivery to the clerk constituted a proper 
filing. 

It is submitted that these decisions of the Supreme 
Court and other courts clearly sustain the contentions of 
the petitioner herein that the telegram delivered over the 
telegraph wire, as well as the telegram physically delivered 
to the clerk of the Board were each of them duly filed with 
the Board within the time provided by the statute. 

Respectfully submitted, 

Clark J. Milliron, 

Attorney for Petitioner. 
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